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PEEFACE. 



To the credit of the good feeling existing between Em- 
ployers and Workmen in the iron-producing and iron 
manufacturing districts in the north of Yorkshire and 
the south of Durham, I feel bound to mention, that the 
Employers' Liability Act, 1880, had been in force for 
more than a year, before any single case under it came 
before me in my ofiQce of Judge of the County Courts of 
the most considerable part of those districts. Up to the 
present time I have tried but one such case. 

When the first case under the Act was about to come 
before me, I felt bound to ascertain how far the decisions 
before the Act had been altered by it. The present 
Treatise is the result. 

I desire to express my opinion that the Act is in some 
degree hard upon workmen in the requisitions contained 
in it as to notice. There may no doubt have been cases, 
in which imposition has been practised upon Kailway 
Companies by claims for damages which have never been 
incurred, but the relation between employers and work- 
men is much more close than that between a railway 
company and its passengers. It will probably be found 
when the provisions of the Act become more generally 
known, that workmen who may be injured will at once 
consult a solicitor and so render an amicable settlement, 
if not less likely, at least more expensive. This evil seems 



vi PREFACE. 



to me a greater one than that of imposition. Besides this, 
a conviction for conspiracy in the case of a workman 
would be more easily obtained and would have a more 
deterrent efifect than in the case of a passenger. 

I have thought it right to add a chapter on Lord 
Campbell's Act and the Act amending the same, which I 
have ventured to call Lord Campbell's Acts, though his 
Lordship was dead when ' the amending Act was passed. 
The subject is so cognate with that of the Employers' 
Liability Act, and in practice will so often have to be 
considered in cases under it, that I feel sure that it will 
be found convenient to have the law in the same volume. 
As this Treatise may possibly come to the hands of 
persons who are not familiar with law proceedings, I 
think it well to give an explanation of some technical 
terms which occur in it. A " declaration " is the state- 
ment of the plaintiflfs case, and is divided into separate 
heads called " counts." A " plea " is the statement of the 
defendant's case in answer to the plaintiflfs. A " demurrer " 
is an allegation by one side that, even if all the facts 
stated by the other side are true, he is not entitled to 
succeed. A " replication " is the plaintiffs answer to the 
defendant's plea. A trial at " nisi prius " is a trial before 
a judge, and generally a jury, and derives its name 
from the fact that in old times all cases were directed to 
be tried wherever the courts of law might be sitting, 
unless before (nisi jpriua) the time for such trial came the 
judges should come into the county as Judges of Assize. 
A " nonsuit " was when a judge found that, even if all the 
facts in dispute were determined in the manner most 
favourable for the plaintiff, he ought not to succeed, and 
upon the judge expressing that opinion the plaintiff's 
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name was cried three times, with a request that he would 
come forward to maintain his action. No answer being 
given he was assumed to have failed in following up his 
action,* whence the name. A " rule nisi " is a rule or 
order granted on hearing one side, which is not to be of 
any force, unless the other side fail to convince the Court 
that the rule or order is improper. A Court is said to sit 
"in banco" when the judges sit to hear points of law 
argued. A judgment is " arrested " when the Court sees 
that it is wrong, and will not allow any proceedings to be 
taken to enforce it. A ^^ venire de novo" is an order by 
the Court that all the proceedings subsequent to the 
finishing of the statements of the parties should be begun 
again. The only other technical terms, " benefit of clergy " 
and " burning in the hand," are of more interest in an 
antiquarian point of view than in a legal. In olden days 
a person who could read was allowed, in case of his first 
conviction for certain crimes, to go unpunished, as being a 
clerk (not necessarily in orders), and to prevent his avail- 
ing himself of this privilege more than once he was 
branded or burnt on the hand. 

E, R. T. 
SaUbum, Oct. 18S2. 



* In Scotland the plaintiff is called the pursuer. 
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EMPLOYERS' LIABILITY ACT, 1880. 

43 & 44 Vict. c. 42. 



CHAPTER L 

ON THE LIABILITY OF AN EMPLOYER FOR THE ACTS OF THOSE 

WHOM HE EMPLOYS. 

It has been a principle of the English law for a very long 
time that the master of a servant was liable to a stranger 
to whom damage ensued from the act of the servant while 
employed on his master's business (a). This principle is 
founded mainly on the maxim qui facit per alium facit per 
se (&), and as a master ought manifestly to be liable for 
any negligent act done by himself, so he is hold liable for 
the negligent act of his servant. 

The civil law seems not to have made a master liable to 
the same extent, for he was only liable in ordinary cases 
for full damages where there was negligence in retaining 

(a) A case in the Year Books, 9 Heu. 6, 53 B.,*is mentioned in some text 
books as an anthoritj for this, but it applies only to a limited extent. It 
is as follows : — " If your servant by your covin and commandment sell to 
any one bad wine he shall have an action against you." This clearly 
assumes direct authority to the servant from the master to act deceitfully. 
In the early part of the case a curious argument was raised, viz., that 
there was false Latin in the writ, inasmuch as it spelt the word ^ habilem *' 
with an " h." The answer was that in the Chancery it was as often spelt 
with an " h " as without. 

(6) Per Lord Chelmsford, C, BartonshUl Coal Co. v. Macguire, 3 Macq. 
300, 306, and Rolfe, B., Reedie v. L, ^ N. W. Hy, Co., 4 Exch. R. 2*44, 255. 
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slaves who were unfit for the employment during which 
the damage occurred. In the absence of such negligence 
the master might give up the slave to the person damaged 
and 1)0 free from any other damages (c). It extended, 
however, the liability to persons other than masters, 
namely, to parents under whose dominion children were (d). 
In one particular class of actions, that for damages arising 
from throwing things out of a house or hanging things 
over a public way, the master of the house was made 
liable, not only for his own acts and those of his slaves 
and children, but also for the acts of his freemen, lodgers, 
and guests (e). 

The Code Napoleon, art. 1384, in addition to a liability 
corresponding to that in the English law, makes a parent 
primd facie liable for damage caused by their infant 
children living with them, so that a father who has 
authorized his infant son to sport has been held liable for 
damage which his son has caused to another by his im- 
prudence. It has also been decided more than once that 
this liability of the parent is not determined by the mere 
fact that he could not hinder the act of the child, if his 
act can be attributed to the looseness of the domestic 
discipline and to the bad example of the father and 
mother. A liability the same as that of the parent also 
attaches to masters of schools and employers for the acts 
of their scholars and apprentices. 

The principle of the English law is not, however, of 
universal application, even as regards third persons. If a 
person employ a fit and proper person to carry out work 
for him under a contract, whether by parol or otherwise, 

(c) Dig. lib. ix. tit. 2. 27. 9-11. 

Id) Inst. lib. iv. tit. 7. 

le) Inst. lib. iv. tit. 5. 1 ; Dig. lib. iz. tit. 3. 5. 8, and tit. 3. 1. 9. 
A similar theory was laid down in Bush v. Steinman, 1 B. & P. 404, but 
that case has been overruled : Eeedie v. L. 4r -^^ W^ By, Co., 4 Exch. R. 
244, 256 ; Overton v. Freeman^ 11 C. B. 867, 872, 21 L. J. C. P. 52, and Gay- 
ford V ^ichoU8, 9 Exch. R. 702, 707, 23 L. J. Exch. 205. 
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and a third person is damaged through the negligence of 
that contractor (/) or those employed by him (^), the 
person employing the contractor will not be liable (h). 
The rule and the exception were clearly laid down by 
Blackburn, J., in one case (t) as follows : — " Where a 
master employs a servant to do a lawful thing and the 
servant is guilty of negligence in the course of doing it, 
the master is responsible. When a contractor undertakes 
to do a lawful thing and the contractor, over whom the 
employer has no control, does it by himself or his servant 
and is guilty of negligence, the employer is uot re- 
sponsible." It is difficult to see why on principle care in 
selecting a proper contractor (especially if the damage 
arise from the negligence of the contractor himself, and 
not of his men) should absolve a person from liability 
when equal care in selecting a servant has no such effect, 
and there are dicta in the cftse of Bush v. Steinman (A;), 
which shew that, in the opinion of the judges who decided 
that case, there was no such distinction, but as has been 
already mentioned that case must be considered as over- 
ruled. It is true that it has been laid down that when 

• 

work is being done under a contract if an accident happen 
caused by negligence in a matter entirely collateral to the 
contract, the liability depends on the question whether 
the relation of master and servant exists (/) ; but this 
seems to make the test a question rather of words than of 
principle,* for in both cases the person who collaterally 

(/) Per Coleridge, J., MUligan v. Wedge, 12 A. & E. 737, 742. 

(flf ) Knight v. Fox, 5 Exch. R. 721 ; Steel v. S. E. Eg. Co., 16 C. B. 550. 

(A) Allen v. Hayward, 7 Q. 15. 960 (the side-note seems inaccurate in 
inserting the word " neglisjently " in the 3rd paragraph ;) Pickard v. 
Smith, 10 C. B. N. s. 470, 480, cited and approved of by Blackburn, J., in 
Merseg Docks Trustees v. Gibbs, L."^. 1 H. L. 93, 11+ ; 35 L J. Exch. 225. 

(t) Welfare v. Brighton By, Co,, L. R. 4 Q. B. 693, 698 ; 38 L. J. Q. B. 
241. 

(i) 1 B. & p. 404. 

(0 Sadler v. Henlock, 4 E. & B. 570 ; 24 L. .1. Q. i^. 138 ; and per 
Wilde, B., Hole v. Sittingboume and Sheem-ss By. C»., 6 H. & iN. 488, 500 ; 
30 L. J. Ex. 81. 

B 2 
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causes the injniy is employed to do the act, whether as 
contractor or serrant, and the principle would seem to he 
applicable in both cases. However, the law is now settled, 
and it is not likely to be altered. The Code Napoleon (w) 
recognises the same rule, making a contractor liable for 
the act of those whom he employs. 

The rule, however, that the employment of a fit and 
proper contractor frees his employer from responsibility, 
is 8ul»ject to an exception which should be noticed. If by 
a statute a duty is laid on a person or corporation, and to 
fulfil that duty a contractor is employed, and through the 
negligence of that contractor injury ensues to one of the 
public, the injured person will have a right of action 
against the person or corporation employing the con- 
tractor («). The ground of the exception is, that the 
defendant being under a personal obligation to fulfil the 
duty, cannot be considered to have done so until it has been 
properly performed. 

Another apparent rather than real exception to the 
rule that the employment of a contractor exempts his 
employer, is that of work which necessarily causes damage 
to a third person, however careful the contractor may be 
in doing the work. In this case the employer participates 
as directly as he well can in causing the damage, and is 
justly held liable (o). 

The act by which the servant causes damage must, to 
make the master liable, be done in the course of carrying 
out his master's implied or direct orders. Thus if a 
gentleman's footman were, unknown to his master and 
without any pretence of s motion by him, to go out shoot- 
ing rabbits on his master's estate, and by negligent man- 
Cm) Art. 1797. 

{n) Hole V. SiWngboume and Sheerness By. Co.y 6 H. & N. 4^8 ; 30 L. J 
Ex. 81 ; Gray v. PuUen. 5 B. & S. 970; 34 L. J. Q. B. 265. 

Co) EUts V Seffield Gas Consumers Co^ 2 E. & B. 767 ; 23 L. J. Q. B. 
42; Hole v. Sittiugboume and Sheerness Ry. Co., vbi S'pa; Bower v. 
Peate, 1 Q. B. D. 321 ; 45 L. J. Q. B. 446. See too Pcroivaly, Hughes, 9 Q. 
B. D. 441 ; 51 L. J. Q. B. 388. 
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agement of his gun damage a stranger, it is clear that the 
master would not be liable. The following C3ases will 
illustrate this rule : — It was laid down by Holt, C.J., that 
if a farmer's servant kindled a fire in the way of hus- 
bandry and proper for his employment, though he had no 
express command of his master, yet his master should be 
liable to an action for damage done to another by the 
fire (i?). Again, where a servant, with a view to cleaning 
a chimney,^ lighted furze and straw and so burned down a 
house in Scotland, and it was proved that it was customary 
for masons and carpenters to clean chimneys in that part 
of the country, and that the servant knew of that custom 
and was warned of the danger, it was held that the ser- 
vant was not acting in the scope of her employment* and 
that the master was not liable for burning down the house, 
as he would otherwise have been by the law of Scot- 
land (q). Lastly, where a timber-merchant lent his shed 
to a publican to make a sign-board in it, .and the publican 
employed a carpenter to make the sign-board, and while 
80 doing the carpenter dropped a shaving which he had 
lighted for the purpose of lighting his pipe, and the shed 
was burned, it was held that the timber merchant could not 
make the publican liable, though he probably would have 
been liable if the damage had been occasioned by the boil- 
ing over of the glue-pot while making the sign-board (r). 
These general considerations may be appropriately con- 
cluded by the consideration of the question, who is a 
servant? In the following cases the parties have been 
held to stand in the relation of master and servant. A 

(jo) Twberville v. Stamp, I Ld. Raymond, 264-. 

((/) Mauskenzie y. McLeod, 10 Bing. 385. In the dales in the north-west 
of Yorkshire chimneys are still cleaned by setting them on fire. 

(r) Williams v. Jones, 3 H. & C. 256, 602 ; 33 L. J. Ex. 297. See too, 
MacManm v. Cuchett, 1 East, 106 ; Croft v. Allison, 4 B. & Aid. 590 ; 
Lyons v. Martin, 8 A. & E. 512; Seymmir v. Gi-etrnwood, 7 H. & N 355; 
.SO L. J. Ex. 189 ; Limpus v. London G<neral Omnibus Co ,1 H. & C. 526 ; 
32 L. J. Ex. 34 ; Bolinghrohe r. Hwind.n Local Bo rJ, L. R. 9 C. P. 575 ; 
43 L. J. C. P. 287. 
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party coDsisting of defendant and others hired for a day's 
excursion a carriage and post-horses driven by postilions, 
the servants of the owner of the carriage and horses. 
They broke into a line of carriages with the knowledge 
of the defendant, and without any remonstrance on his 
part, and did damage, for which the defendant afterwards 
treated himself as responsible, and it was held that though 
if he had not seen what the postilions were doing, or had 
remonstrated against it, he would not have been liable, yet 
as he had tacitly sanctioned it he was pro tempore liable as 
master (s). In another case, the defendant employed a 
common labourer, not otherwise in his service, to clean 
out a drain. He was selected because he had dug the 
drain originally, and did the work without any assistance 
from any other person, and without any fuither direction 
from or inspection by the defendant, and received five 
shillings for the job, and it was held that the defendant 
wais liable as master for negligence of the labourer in 
doing the work (/). The strongest cases, however, in 
which persons have been held servants are those con- 
nected with shipping. Thus where the defendants were 
owners of a steam vessel and chartered her for six months 
to D. at £20 per week, the owners to keep her in good 
and sufficient order to convey goods as D. might witth» 
and D. was to pay all disbursements including harbour 
dues, pilotages, seamen's, and captain's wages, and coals, 
oil and tallow for engines, and to insure and deposit the 
policy with the owners, it was held that the plaintiff 
whose vessel was sunk by the steamboat, could recov^* 
against the owner (u). It should be observed, moreover, 

(s) McLaughlin r. Pryo>'y 4 Man. k Gr. 48. 

(0 8adler t. Henlock, 4 E. & B. 570 ; 24 L. J. Q. B. 138. 

(m) Fentonv. The Cityof Duhlin Steam Packet Co., 8 A. & E. 835. Other 
cases are iSchwter t. McKellar, 7 E. & B. 704 ; 26 L. J. Q. B. 281 ; Dalyell v. 
Tyrery E. B. & E. 899 ; 28 L. J. Q. B. 62 ; Onwa and Cteland Coal and Iron 
Co. V. ffuHtie /, 2 C. P. D. 464 ; Steel yMster, 3 C. P. D. 121 ; 47 L. J. Q. B. 
43. 
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that the mere fact tliat the Defendant is by Act of Parlia- 
ment compelled to select his workmen out of a limited 
class, doea not free him from the responsibilities which 
would otherwise attach to him for acts committed by that 
workman, nor does it make any difference whether the 
workman be hired for the job or by time (x). 

On the other hand in the following cases the parties 
were held not to stand to each other in the relation of 
master and servant. A buyer of a bullock in the City of 
London employed a licensed drover to drive it to a place 
outside the limits of the City, the bye-laws of the City re- 
quiring that none but licensed drovers could be so em- 
ployed within the City. The drover employed a boy, 
through whose carelessness damage ensued outdde the 
City, and it was held that the boy was not the servant of 
the buyer so as to make him liable (y). In another case 
the defendant was the proprietor of a London cab, and 
licensed to. ply it for hire. He let the cab to the driver for 
a weekly payment, the horse, harness, and whip being 
provided by the driver, with whom the defendant had 
nothing to do beyond receiving money from him. The 
driver, by his negligence, injured the plaintiff, and it was 
held that the relation between the defendant and the 
driver was merely that of bailor and bailee, and that the 
defendant was not liable to the plaintiff (z). The leading 
case on the subject is one decided in the Court of Exche- 
quer. The owners of a carriage were in the habit of 
hiring horses from the same person for a day or a drive, 
and he found a driver, ^ho was the only regular driver in 
his employ. The owners of the carriage paid the driver a 

(x) Martin v. Temperley, 4 Q. B. 298 ; Sadler y. Henlock^ 4 £. & B. 
570; 24L. J. Q. B 138. 

(y) Mulligan ▼. Wedge, 12 A. & E. 737. 

\z) King V. Spurr, 8 Q. B. D. 104 ; 51 L. J. Q. B. 105. This case seems 
naturally to follow from Fowier v. Lock, L. R. 7 C. P. 272 ; 41 L. J. 0. P. 99 ; 
while it materially qualifies the decisions in Powles y. HiUer, 6 £. & B. 
207 ; 25 L. J. Q. B. 331 ; and Ven ihles y. Smith, 2 Q. B. D. 279 ; 46 L. J. 
Q. B. 470, which were founded on the Acts of Parliament relating to cabs. 
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fixed gum as a gratuity for each drive, and provided a hat 
and livery, which he left at their house after each drive. 
While he was changing his hat after a drive the horses 
started off and caused damage, and it was held that the 
owners of the carriage were not liable (a). In the course 
of the judgment Parke, B., said that the same decision 
would hold good if the owners of the carriage had always 
insisted on having one particular driver out of a number 
employed by the job-master, but that the case would be 
different if they insisted on having as driver a man not in 
his employ, and that the person to be liable would be he 
who had selected him as his servant from the knowledge 
of or belief in his skill and who cotdd remove him for mis<- 
conduct (6) and whose orders he was bound to receive and 
obey, and that whether such servant had been appointed 
by the master directly or intermediately through the in- 
tervention of an agent authorized by him to appoint ser- 
vants for him could make no difference. 

(a) Qmrman v. Burnett, 6 M. & W. 499. 

(6) Mere power of removal does not constitute the relation of master 
and servant : £eedie v. L, 4r N. W, By. Co., 4 Ezch. R. 244, 258. 
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CHAPTER n. 

ON THE DOCTRINE OF COMMON EMPLOYMENT AND THE VARIOUS 

VIEWS THEREOF, 

Having now considered the general principles which 
regulate the liability of one who employs another for acts 
which cause damage to a stranger through the negligence 
of the person so employed, we come to consider the case of 
the liability of the employer where the person employed 
and the person injured are both in the employment of the 
person sought to be made liable, or, as it is usually called, 
the case of " common employment." The case in which 
the law was first laid down as to such a state of circum- 
stances occurred in 1837, in the Court of Exchequer (a). 
The plaintiff was the servant of a butcher, and alleged 
that he was sent by the defendant, his master, to go with 
a van conducted by another servant of the defendant, and 
that the defendant neglected his duty to take care that 
the van should not be overloaded, and that the plaintiff 
should be safely carried, and in consequence of such 
neglect the plaintiff sustained injury from the breaking 
down of the van. At the trial the plaintiff having proved 
that the injury arose from the unloading of the van, and 
that it was so loaded with the defendant's knowledge, had 
a verdict for £100. A rule was granted to shew cause 

(a) Priestleif v. Fowler^ 3 M. & W. 1. In Locegrove v. L, B, ^ S. C. 
By. Co., 16 C. *B. n. s. 669, 33 L. J. C. P. 329, Mr. Justice Willes says 
(p. 693),*" The rule laid down in Priestlei/ v. Fourier, 3 M. & W. 1, and I 
apprehend long before that case," &c., but this seems inaccurate, as no 
trace of any such decision has been found, and every other judge has 
treated Priestley v. Fourier as the firet decision on the point. 
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why the judgment should not be arrested on the ground 
that the defendant was not liable in law under the cir- 
cumstances stated in the declaration. During the argu- 
ment Lord Abinger, C.B., distinguished the case of a 
servant from that of a passenger by a coach, pointing out 
that the passenger had no means of knowing how the 
coach was loaded, and that the servant was on the premises 
and had the means of knowing. He also asked whether'a 
coachman who had a restive horse to drive could sue his 
master for an injury done to him by the horse ? and said 
that the plaintiff was not bound to go by the overloaded 
van. The Court took time to consider its judgment. The 
Lord Chief Baron delivered the judgment of the Court, 
which, after some preliminary remarks, was as follows : ** It 
is admitted that that there is no precedent for the present 
action by a servant against a master. We are therefore 
to decide the question upon general principles, and in 
doing so we are at liberty to look at the consequences of a 
decision the one way or the other. If the master be liable 
to the servant in this action the principle of that liability 
will be found to carry us to an alarming extent. He, who 
is responsible by his general duty or by the terms of his 
contract for all the consequences of negligence in a matter 
in which he is the principal, is responsible for the negli- 
gence of all his inferior agents. If the owner of the car- 
riage is, therefore, responsible for the sufficiency of his 
carriage to his servant, he is responsible for the negligence 
of his coachmaker, or his harness-maker, or his coachman. 
The footman therefore who rides behind the carriage may 
have an action against his master for a defect in the car- 
riage owing to the negligence of the coachmaker, or for a 
defect in the harness arising from the negligence of the 
harness-maker, or for drunkenness, neglect, or want of skill 
in the coachman ; nor is there any reason why the principle 
should not, if applicable in this class of cases, extend to 
many others. The master, for example, would be liable to 
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the servant for the negligence of the chamberniaid for 
putting him into a damp bed ; for that of the upholsterer 
for sending in a crazy bedstead whereby he was made to 
fall down while asleep and injure himself ; for the negli- 
gence of the cook in not properly cleaning the copper 
vessels used in the kitchen ; of the butcher in supplying 
the family with meat of a quality injurious to the health ;. 
of the builder for a defect in the foundation of the house, 
whereby it fell and injured both the master and the servant 
by the ruins. The inconvenience, not to say the absurdity, 
of these consequences affords sufficient argument against 
the application of this principle to the present case. But 
in truth the mere relation of the master and the servant 
never can imply an obligation on the part of the master to 
take more care of the servant than he may reasonably* be 
expected to do of himself. He is no doubt bound to provide 
for the safety of his servant in the course of his employ- 
ment to the best of his judgment, information, and belief, 
the servant is not bound to risk his safety in the service of 
his master, and may if he thinks fit decline any service in 
which he reasonably apprehends injury to himself; and in 
most of the cases in which danger may be incurred, if not 
in all, he is just as likely to be acquainted with the proba- 
bility and extent of it as the master. In that sort of employ- 
ment especially which is described in the declaration in this 
case, the plaintiff must have known as well as his master, 
and probably better, whether the van was sufficient, and 
whether it was overloaded, and whether it was likely to 
carry him safely. In fact to allow this soit of action to 
prevail would be an encouragement to the servant to omit 
that diligence and caution u hich he is in duty bound to 
exercise on the behalf of his master to protect him against 
the misconduct or negligence of others who serve him, and 
which diligence and caution, while they protect the master, 
are a much better security against any injury the servant 
may sustain by the negligence of others engaged under 
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the same master than any recourse against his master for 
damages could possibly afford." The judgment was there- 
fore arrested. 

The reasons given for this judgment may be con- 
veniently described as reasons deduced from a reductio ad 
ahsurdum of the contrary view, reasons arising from tjie 
duty of the servant to take care of himself and reasons 
from policy. As to the reductio ad ahmrdum reasons, one 
case put, viz.j^that of the drunkenness, neglect, or want of 
skill of a coachman, is a clear case in which liability would 
attach in the case of an injury to a stranger, and if it is 
unfair that the master should be liable to his servant in 
such a case it seems equaUy unfair in the case of a stranger. 
In the other examples some are supposed cases in which a 
master would not be liable to a stranger and therefore 
not to a servant. One such case is the case of latent de- 
fects in a carriage unknown to the owner (6). Another 
is the falling of a house from a defect in the foundations 
through the builder's negligence, in which case no lawyer 
at the present day would say that the occupier was liable 
unless he knew of the defect (c). The other examples are 
cases in which a stranger could hardly be put in a similar 
position to the servant, but in which the master would 
not, on the principle of the case last cited, be held liable if 
a servant were entitled to the same actions as a stranger. 
It must be remembered too that if the master knew of the 
defect and the servant did not, the master cannot be said, 
in the words of the judgment, to have provided for the 
safety of his servant to the best of his judgment, informa- 
tion, and belief. 

(6) At the time of the judgment in PriesUey v. Fowletf 3 M. & W. 1, 
Sharpe v Gr>if/, 9 Bing 457, was supposed to rule this point, but that 
case has boen held to have been decided on the facts, and the c< ntrary has 
been dei ided : Redhead v. M, Ry. Co., L. R. 2 Q. B. 412 ; L. R. 4 Q. B: 379 ; 
36 L. J. Q. B. 181 ; 38 L. J. Q. B. 169. 

(c) R'dhead v. M. Hq. Co., ubi supra ; Brown v. Accrington Cotton Co., 
3H. &C. 611; 34L. J. Ex. 208. 
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The next ground of the judgment is that founded on 
the duty of a servant to take care of himself. If the ser* 
vant knew that it was probable that damage would result 
to him from the negligence of his fellow servants, t.e. that 
he was associated in his work with men whose negligence 
was notorious, such knowledge ought no doubt to deprive 
the servant of any claim for compensation in the same 
manner as similar knowledge doe8 in the case of negligence 
on the part of the master to supply proper material for 
the safety of the sei-vant in the course of his employ. If 
the servant was not aware of such probability he seems 
to have had no opportunity of taking care of himself, and 
it seems hardly fair to say that in such a case if the ser- 
vant recovered damages the master would be held liable 
for not " taking more care of the servant than he might 
reasonably be expected to do of himself." 

The last gi ound, viz. that of policy, would be admissible 
in the case of a legislating body, but according to the pre- 
sent view of the duty of judges would now be held clearly 
inadmissible on any question before a judicial body. 

No case seems to have occurred which brought under 
consideration the doctrine of Pnestleyy. Fowler (d) till the 
year 1850, when two cases (e) involving the same point 
arose in the same Court. Two of the judges of that Court (/) 
had been judges of it at the time Pnestley v. Fowler was 
decided, and one of them, Alderson, B., referred in the 
first of these cases to the "inconveniences, not to say 
absurdities, which would have resulted from a contrary 
doctrine," but lie also stated another ground for that doc- 
trine, viz. that the servant " knew when he engaged in 
the service that he was exposed to the risk of injury not 
only from his own want of skill or care, but also from 

(rf) 3 M. & W. 1. 

(tf) Hutchinson v. Fork, Newcastle, and Beitoick By, Co., 5 Ezch. R. 343 ; 
Wii/more v. ./ay, 5 Exch. R. 354. 
(f) Parke and Alderson, BB. 
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the want of it on the part of his fellow servant, and he 
must be supposed to have contracted on the terms that 
as between himself and his master he would run this risk." 

This foundation for the doctrine was very soon adopted, 
though some judges did not apparently concur in it, and 
rather considered the doctrine to be founded on the maxim 
volenti non fit injuria {g). It was finally establinhed in 1 858 
as the true fuundation by the decision of the House of 
Lords (h) on two appeals from the Scotch Courts, in which 
it was laid down that the law of Scotland and England 
were the same on the point. 

There is, indeed, one class of cases which have been 
held to be within the principle of Priestley v. Fowler (t), 
and in which it seems very difficult to ];iold that an 
implied contract between the master and the injured 
person is the ground of the doctrine. Those cases are 
cases in which the defendants' servants have asked for, 
and obtained, the service of a bystander as a volunteer. 
In the first case of this class (h) the judgment of the Court 
of Exchequer was delivered by Bramwell, B., who says : 
** The cases shew that if the deceased had been a servant 
of the defendants, and injured under such circumstances 
as occurred here, no action would be maintainable : and it 
might be enough for us to say that those cases govern 
this, for it seems impossible to suppose that the deceased, 
by volunteering his services, can have any greater rights 
or impose any greater duty on the defendants than would 
have existed had he been a hired servant. But we were 



(.7) Per Piatt and Martin, BB., Skipp v. Eastern Counties Py. Co., 
9 Exch. R. 223, 225 ; 2'6 L. J. Ex. 23 ; and per Pollock, C.B., Abrauam v. 
Peynods, 5 H. & N 143, 147. 

(A) Ba-tonsMil Coal Co. v. Peed ; Same v. Macgnirey 3 Macq. 266, 300. 

(0 3 M. & W. 1. 
^ (/O Pegj V. Mmmd Py. Co., 1 H. & N. 773, 779 ; 26 L. J. Ei. 171. 
From the report Pollock, (J.B., seems at first to have been of opinion that 
the piaintiff could recover. 
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pressed by an expression to be found in those cases to tbe 
effect that * a servant undertakes as between bim and the 
master to run all ordinary risks of the service, including 
the negligence of a fellow servant : Wiggett v. Fox (Z) ' ; 
and it was said there was no such undertaking here. But 
in truth there is as much in the one case as in the other. 
The consideration may not be as obvious, but it is as com- 
petent for a man to agree, and as reasonable to hold that 
he does agree, that if allowed to assist in the work, though 
not paid, he will take care of himself from the negligence 
of his fellow workman, as it would be if he were paid for 
his services." The learned judge then goes on to consider 
how the case would be if the volunteer were to be con- 
sidered as a wrongdoer or trespasser. This view of the 
case, however, is quite inadmissible, as no one could sup- 
pose that in the case of a person, asked by the servants of 
the employer to assist them in carrying out work which 
the employer has given them to do, he ought to be treated 
as a wTongdoei or trespasser. He then goes on to point 
out that all negligence is relative to some circumstances of 
time, place, or person, and that an act which would other- 
wise be done innocently may, by being done under par- 
ticular circumstances, make the doer of it liable for 
negligence ; and he lays it down as law that, inasmuch 
as the master would not be liable for an act intrinsically 
wrong, as, for instance, a blow, by parity of reason he 
ought not to be liable for an act, which is only made 
wrong by his servants d(»ing it under such circumstances 
as to make it wrong, and that the volunteer has no right 
as a wrongdoer to impose a duty on the master to refrain 
from doing an act by his servants which under other 
circumstances would not be negligent. 

Putting aside the considerations as to a trespasser or 
wrongdoer, it is evident that the learned judge felt how 
difficult it was to decide the case against the plaintiff on 

(0 11 Exch. R. 832 ; 25 L. J. £x. 188. 
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the ground of contract, and it is certainly somewhat far- 
fetched to treat an allowance to assist in labour as a con- 
sideration for an agreement to abide any risk from the 
negligence of his fellow labourers. In truth, the earlier 
assumption of the impossibility of a volunteer being in 
any better po^ition than a paid servant is a mere assump- 
tion. A difference is clearly established in the case of the 
bailment called commodatum, or lending gratis, and that 
called locatioy or lending for hire (m), and a similar differ- 
ence might well be made between a paid labourer and a 
volunteer. It seems odd that one who might be able 
to sue the mav^ter for the negligence of his servants before 
he was asked to assist should be deprived of that right 
because a minute afterwards he was doing an act of kind- 
ness to him. Be this as it may, however, the law has 
been cJ early laid down that, in cases to which the doctrine 
applies, a volunteer is to be considered a servant (n). He 
must, however, be a mere volunteer, as, if the injured man 
were engaged with the consent of the defendants in a 
transaction of common interest to the defendants and the 
plaintiff, he is entitled to sue for an injury arising from 
the negligence of the servants of the defendants (o). - 

Soon after the doctrine was thus laid down by the 
House of Lords as being founded on contract, a qualifica- 
tion of its applicability was suggested by some of the 
judges, viz., that if the employer placed another person to 
be his general superintendent, and to act in all respects 
as himself, or, as it was expressed, to be alter ego, and injury 

(m) In Coggs v. Bernard^ 2 Lotd Raymond, 909; 1 Smith's Leading 
Cases, Lord Holt, C.J., treats the degree of care required as the same, but 
the learned author of Smith's Leading Cases points out that in the one 
ca^e the borrower will be liable for slight negligence, and in the other only 
for gross negligence 

(n) Blakemore v. Bristol and Exeter Railway Co.y 8 E. & B. 1035 ; 27 
L. J. Q. B. 167 ; Potter v. Faulkner, 1 B. & S. 800 ; 31 L. J. Q. B. 30. 

(o) Holmes V. North Eastern Ry, Co., L. R. 4 Ex. 254 ; L. R. 6 Ex. 123 ; 
38 L. J. Ex. 161 ; 40 L. J. Ex. 121 ; Wright v. Loudon and North \^estern 
Ry. Co., L. R. 10 Q. B. 298 ; 1 Q. B. D. 252 ; 44 L. J. Q. B. 119 ; 45 L. J. 
Q. B. 570. . 
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ensued to a workman through his negligence, the master 
was liable (p). 

It was also doubted for a considerable time whether the 
person injured, and the person through whose negligence 
the injury occurred, must not, to allow of the application 
of the rule, be working at least in the same department of 
the works of the common employer (gr). The judgment 
of Blackburn, J., however, in 1864 (r), which was approved 
of on appeal, settled that, if it must have been in the con- 
templation of the employer and workman at the time of 
entering into the contract for work, that an accident 
might occur to him from negligence of those employed in 
another department, the rule applied. 

These two qualifications were considered in the House 
of Lords on an appeal from Scotland in 1868 («), and it 
was there laid down that if the master did not personally 
superintend and direct the work he was bound to select 
proper and competent persons to do so, and to furnish them 
with adequate materials and resources for the work, and 
that when he had done so he had done all that he was 
bound to do, and that, if the persons so selected were 
guilty of negligence, it was not the negligence of the 
master (<). 

(p) Per Byles, J., Clarhe v. Holmes, 7 H. & N. 937, 949 ; 31 L. J. Ex. 
356, 361 ; Gallagher v. Piper, 16 C. B. N. 8. 669 ; 33 L. J. C. P. 329 ; HaU 
V. Johnson, 3 H. & C. 589 ; 34 L. J. Ex. 222 ; Murphy v. Smith, 19 C. B. 
N. 8. 361 ; Feltham v. England, L. R. 2 Q. B. 33 ; 7 B. & S. 676 ; 36 L. J. 
Q. B. 14. 

{q) Per Lord Chelmsford, C, and Lord Brougham, BartonshUl Coal Co, 
V. Macguire, 3 Macq. 300, 307, 313 ; Waller v. South Eastern Sy. Co., 
2 H. & C. 102 ; 32 L. J. Ex. 205. 

(r) Morgan v. Vale of Neath By. Co,, 5 B. & S. 570 ; 33 L. J. Q. B. 260 ; 
and on appeal, 5 B. & S. 736 ; L. R. 1 Q. B. 149 ; 35 L. J. Q. B. 23. 

(s) Wilson V. Merry, L. R. 1 Sc. Ap. 326. 

(t) The reasonableness of the rule as to common employment has fre« 
qaently been considered as made plain by the fact that an American Conrt 
in the case of Fcwwell r. Boston and Worcester Railroad Corporation (the 
judgment is given in 3 Macq. 316), and the English Court in Priestley v. 
Fowler, 3 M. & W. 1, arrived at the sam^ conclusion independeutly of each 
other. The French Courts, however, up to 1864, in two decisions of the 
Court of Appeal took a different view, and held that under art. 1384, 
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Having thus traced the rale and its application down 
to the time of the passing of the Employers' Liability 
Act, 1880, one remark may be added as to its effect. How- 
ever far it may have been from the contemplation of the 
judges who have had the rule under their consideration, 
it may well be doubted whether a joint stock company («) 
can be liable to any of its workmen. In such a case llie 
shareholders elect certain persons directors, under whom 
as a general rule others act, and it would seem that, unless 
the shareholders elected improper and unfit persons to act 
as directors, the company cannot be liable, for such direc- 
tors are merely agents of the company (a;), and their 
negligence is no more the negligence of the company, than 
the negligence of the person to whom the owner of works 
delegates all his powers in carrying them on, is his 
negligence. 

which provides that masters and principals shall be liabk for damage 
caused by their servants, and persons charged by them in the execution of 
the works for which they are employed, a master was liable for damages 
which one of his servants or workmen has caused by his imprudence to 
another servant or workman in a work which they are set to do in common. 
The writer believes that since 1865 the law laid down in these decisions 
has been firmly established. 

(m) See per Byles, J., QaUagher v. PipeVy 16 C. B. N. 8. 669, 696, 697 ; 
33 L. J. C. P. 329-336. 

(a?) This view has been a familiar one in Courts of Equity for a long 
time. It was clearly laid down in 1742 by Lord Hardwicke, C, in Charitdble 
Corporation v. Sutton, 2 Atk. 400, 405. 
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CHAPTER III. 

TH» BMPLOYEBS' LIABILITY ACT, 1880. 

After ixxnoh exertion on the part of the representatives of 
workmen, the law as to the liability of employers for 
injuries to their workmen was altered by the Employers' 
Liability Act, 1880. The full text of this Act, and the 
rules regulating the procedure under it, will be found in 
the Appendix, and it is therefore only necessary here to 
state the general effect of it. The Act (sect. 9) came into 
operation on January, 1881, and (sect. 10) is to continue 
in force until the end of the session of Patliament next 
after December 31, 1887. It provides (sect. 1) that a work- 
man, or his representative or person entitled in case of 
death, shall have the same right of action against his 
employer as if he had not been in his service, where personal 
injury occurs to him from any of the following causes, viz. : 
(1.) Defect in the plant used, where the defect has not 

been discovered or remedied, by the negligence of 

the employer or some one in his service whose 

duty it is to see that it is in proper order (a). 
(2.) Negligence of a persoti whose principal duty it is 

to superintend the work, and who is not usually 

employed in manual labour (&). 
(3.) Negligence of a person whom the workman was 

bound to obey and did obey. 
(4.) Compliance with the rules of the employer or 

with instructions of a person authorized by the 

(a) Beet. 2, sub-s. 1. 
(6) Sect. 8. 

c 2 
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employer to give them, where Buch rales or in- 

Btructions are improper or defective, unlesB they 

have been Banctioned by a Government official (c). 

(5.) Negligence of a signalman, pointsman, or person 

in charge of an engine or train on a railway. 
The Act does not apply if the workman knew of the 
defect or negligence which caused the injury, and did not 
within reasonable time give notice of it to his employer or 
some one superior to himself in his service, unless he was 
aware that the employer or such superior knew of the 
same (d). The amount of compensation (sect. 3) is limited 
to the estimated earnings of such a workman as the 
injured workman during the three years preceding the 
injury. Notice (sect. 4) of the injury, giving the name 
and address of the workman, and in ordinary language the 
cause and date of the injury (e), must be given to the 
employer within six weeks of the injury, and may be so 
given by delivering the same at the residence or place of 
business of the employer, or by a registered letter (e), but 
in the case of a partnership or company, it must be given 
by delivery at or a registered letter addressed to any office 
of the partnership or company (e) ; but no notice is to be 
invalid for any defect or inaccuracy unless the judge 
thinks the defendant is prejudiced by it, and that it was 
for the purpose of misleading. The action must be begun 
if brought by the person injured within six months, and 
if brought by others, where the injured person has died, 
within twelve months of the time of the death, but in 
case of death want of notice is no bar if the judge thinks 
there was reasonable excuse for such want of notice. 
Penalties (sect. 5) paid under any Act of Parliament if 
^received by the workman, are to be deducted from the 
compensation, and if not received, are not to be recoverable 

(c) Sect. 2, sub-s. 2. 
((/) Sect. 2, 8ub-8. 3. 
{e) Sect. 7. 
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after compensation has been given under the Act. Actions 
(sect. 6) are to be commenced in the County Court in 
England, but may be removed into a superior Court in the 
same manner as other actions in the County Court. In 
Scotland cuid Ireland actions are to be brought in the 
SheriflTs Court and Civil Bill Courts, and may be removed 
into a superior Court, and actions in Scotland may, by 
order of the sheriff, be conjoined. When the trial is with- 
out a jury, assessors may be appointed to assess the amount 
of compensation. Power is given (/) to make rules to 
regulate the practice and procedure. 

The rules made in pursuance of this power fix the 
times for taking out and serving summonses (^), and pro- 
vide that particulars of demand shall be filed at the time 
the plaint is entered (&), stating the cause and date of the 
injury and the amount of compensation claimed, and 
where the injury is caused by any person in the service 
of the defendant, naming and describing him («). < A 
longer time than in ordinary cases in the County Court is 
required for the demand of a jury (A;), and provisions are 
made as to the appointment, remuneration, and duties of 
assessors (Z), the consolidation of actions, and the pro- 
ceedings when actions have been consolidated (m). 

The effect of this statute is to alter the law as laid 
down in Priestiey v. Fowler (»), in the case of injury result- 
ing from the negligence of those employed as superinten- 
dents or signalmen, pointsmen, engine drivers, and guards 
on a railway, and to allow an action to be maintained 

(/) Sect. 6, 8ub-8. 3. 

(g) County Court Rules, 1880, xxxix. b, r. 13. 

(A) Rule 14. 

(0 Rule 15. 

Ik) Rule 16. 

(0 Rules 17-29. 

(m) Rules 30-37. 

(n) 3 M. & W. 1. "The object of the Act was to get rid of the infer- 
ence arising from the fact of common employment with respect to injuries 
caused by any persons belonging to the specified classes/' per Field, J., 
Griffiths V. The Earl of Dudley, 9 Q. B. D. 357, 362 ; 51 L. J. Q. B. 543. 
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against tlie master in such cases. It also in certain cases 
deprives the master of the defence founded on the negli- 
gence of the person injured, or as it is more usually called 
the defence of *' contributory negligence." That defence 
was a good defence when the person injured had chosen 
to go on working in the employ of his master after he 
knew that the plant was defective (o), or that the rules 
were habitually broken (jp), provided that he had not 
complained thereof and been promised that the matter 
should be remedied (9), but under this Act, if the work- 
man knows of such matters and within reasonable time 
gives notice of them to his employer, or some person 
superior to himself in the service of his employer, he is 
entitled to recover in such a case, and if he knew that 
such matters ar<9 within the knowledge of his employer 
or any such person superior to him, he is still entitled to 
recover even if he do not give such notice. 

(0) Dynmt V. Leach, 26 L. J. Ex. 221 ; WUliams y. Clough, per Bram- 
well, B., 3 H. & N. 258 ; 27 L. J. Ex. 325 ; Griffiths y. Qidhw, 3 H. & N. 
648 ; 27 L J. Ex. 404. 

(p) Senior v. Ward. 1 E. & E. 385; 28 L. J. Q. B. 139. 

(q) Holmes r. Clarke, 6 H. & N. 349 ; 7 H.& N.937; 30 L J. Ex. 135; 
31 L. J. Ex. 356. 
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CHAPTEB IV. 

THE DESCRIPTION OF EMFLOTEBS AND WORKMEN TO WHOM THE 

ACT APPLIES. 

The first question which arises nnder this Act is, who are 
to be considered as workmen and employers subject to its 
proyisions? For one cuiswer to this question, the Act 
(sect. 8) says, that the word " workman " means a raijlway 
servant and any person to whom the Employers and 
Workmen Act, 1875 (a), applies. This last-mentioned 
Act defines (sect. 10) a workman as follows : " The expres- 
sion workman does not include a domestic or menial 
servant, but, save as aforesaid, means any person who, 
being a labourer, servant in husbandry, journeyman, 
artificer, handicraftsman, miner, or otherwise engaged in 
manual labour, whether under the age of twenty-one 
years or above that age, has entered into or works under a 
contract with an employer, whether the contract be made 
before or after the passing of this Act, be express or im- 
plied, oral or in writing, and (jdc) be a contract of service 
or a contract personaUy to execute any work or labour." 

With regard to the exception of domestic or menial 
servants, the cases of Nowlan v. AJMeU (V) and NicoU v. 
Oreavea (c), probably indicate the extreme point to which 
this definition would be carried. In the first of these 
cases it appeared that the plaintiff was hired as head 
gardener, having the management and superintendence of 
the hot-houses, pineries, &c., at the wages of £100 a 

(ft) 38 & 39 Vict. c. 90. 

(6) 2 C. M. & R. 54. 

(c) 17 C. B. N. 8. 27 ; 33 L. J. C. P. 259. 
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year. He lived in a houBe within defendant's grounds 
and had the privilege of taking in apprentices, and had 
taken two for a year at £15 per annum, and had five 
nndergardeners to assist him. His master, the defendant, 
gave him a month's notice to leave, and the plaintiff in- 
sisted that he was entitled to wages up to the end of the 
year. The jury found that he was a menial servant. On 
a motion for a new trial. Lord Abinger, C.B., in the course 
of the argument, asked whether the gardener if he slept 
in his master's house and dined with the servants would 
not be a menial servant, and in giving judgment refusing 
a rule for a new trial, said that he should have been 
inclined to tell the jury that the plaintiff was a menial 
servant, for though he did not live in the house or within 
the curtilage (intra moBnia), he lived on the grounds 
within the domain, and that he thought the verdict right. 
The rest of the Court concurred. 

In the second of these cases the defendant, a master of 
fox-hounds, engaged the plaintiff in February as huntsman 
upon the terms contained in the following memorandum : 
*' £100 a year, draft hounds, coals and bones, leave to keep 
a pig, two coats, two waistcoats, two pairs of breeches, two 
pairs of boots, one cap, one whip, one pair of spurs." He 
entered the service in April, and remained till October, 
when he received a month's notice to quit, which he con- 
tended was not a valid notice. It was proved that the 
plaintiff occupied a cottage which formed part of the farm 
premises of the defendant, but not within the curtilage ; 
that the advantages to the plaintiff from the sale of draught 
hounds (useless and mismatched hounds) would be worth 
about £50 a year, and that arising from the sale of bones 
£25 more, and that the usual time of drafting was at the 
end of the season. The jury found a custom to dismiss at 
a month's notice only at the end of the year. A motion 
was made to enter a nonsuit, and after argument it was 
decided that the plaintiff was a menial servant and liable 
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to be dismissed at any time on a month's notice. Erie, CJ., 
said, that the reason of the rale was that it was highly 
desirable that either party should be at liberty to put an 
end, if so minded, to contracts for service which brought 
the parties into close proximity and frequent intercourse, 
valuable if mutually agreeable, but intolerably annoying 
should it be otherwise, and he intimated that the rule 
applied to cases where the service required the servant to 
be frequently about his master's person, or, as in the case 
of a gardener, about his grounds, so that if ill feeling 
should arise the constant presence of the servant would be 
a scarce of infinite irritation and annoyance to the 
master (d). 

On the other hand agricultural labourers, even if they 
live in the house of their master, are clearly not domestic 
or menial servants. 

There are some cases in which part of the duties of the 
servant are such as would by themselves cause them to be 
classed as domestic or menial servants, while other parts 
of their duties would cause them to be deemed agricultural 
labourers. Thus in one case (e) the services were, '*to 
keep the garden and pleasure grounds in clean and good 
order, to assist in the stables, and when required at hay 
and com harvest, and to make himself generally useful," 
and it was held that the person who undertook these ser- 
vices was a menial servant. In another case (/ ) the appli- 
ed) In this case Erie, C.J., observed that a huntsman was formerly a 
part of the retinue of the Temple. 

(e) Johnson v. JBlenkensopp, 5 Jurist, 870. The statement of this case 
is taken from the argument in Nicholl v. QrecmeSy and a note of it in 
Harrison's Digest. 

(/) Ex parte Sughes, 23 L. J. M. C. 138. This case is often cited as 
showing that a dairymaid is necessarily a servant in husbandry. It 
decides nothing of the sort. The magistrates found that in point of fact 
the applicant was such a servant, which might be because they believed 
her evidence and not that of the respondent ; and the question of fact was 
not before the Court of Queen's Bench. It does not appear which side 
t«ord Campbell, C.J., believed, but his words seem clearly to shew that he 
did not believe the respondent's evidence in its entirety. 
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cant, a woman, swore that she was hired to be a dairymaid, 
viz. to milk the cows, to take charge of the milk, to make 
cheese and batter, and to assist in harvesting hay and 
com if required, and that tho^ie were the only duties to be 
performed by her. The respondent, the master, swore that 
she was a maid-of-all-work, to do necessary work in house- 
keeping, to milk the cows, make the cheese and butter, and 
to cook for the men-servants and labourers, and to make 
their beds, and also to attend and wait upon him and hia 
family, whenever they or one of them went to the farm, 
and that he lived about two miles from the farm, but that 
he was in the habit of going to it four or five times in a 
week, and that he often took his wife and family with 
him there, and that upon all such occasions the applicant 
cooked what he and his family wanted and also attended 
upon them. The magistrates decided that she was a ser- 
vant in husbandry, but afterwards refused to issue a dis- 
tress warrant to enforce an order founded upon her being 
such a servant. On this state of facts the Court of Queen's 
Bench made an order absolute for a mandamus to compel 
them to issue the warrant, saying that there was evidence 
On which the magistrates might find that the applicant 
was a servant in husbandry. In the course of the argu- 
ment Lord Campbell, C.J., said she was employed with a 
view to the discharge of duties connected with husbandry, 
and the domestic duties performed by her were ancillary 
to those she was employed to discharge, and that a servant 
in husbandry might serve inter moBnia. 

The test here suggested by the Lord Chief Justice seems 
a convenient one by which to decide such cases, viz. to 
consider whether the chief part of the servant's duties are 
those which would make him a domestic or menial servant 
or those which would make him a servant in husbandry. 

As to the class of persons defined in the Employers and 
Workmen Act, 1876, the descriptive words seem to corre- 
spond to those used in former statutes respecting wages, 
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and particularly with those used in the statutes 20 Geo. II. 
0. 19, and 4 Geo. IV. c. 34, except liiat the words '* journey- 
men," and ** otherwise engaged in manual labour," are 
introduced instead of the words *' colliers, keelmen, pit- 
men, glassmen, potters, and other labourers," and except 
that words are added in the Act of 1875 so as to preyent 
any question of infancy, and that after such provision the 
following occurs, any person **who has entered into, or 
works under a contract with an employer, whether the 
contract be made before or after the passing of this Act, 
be express or implied, oral or in writing, and " («c) {cf)^ 
** be a contract of service or a contract personally to execute 
any work or labour." 

Under the statute of George II. it was decided (&) that 
a man who contracted to dig and stean a well to be paid 
so much per foot, and who employed another to assist him 
in the work, was a labourer. 

In another case (t), under the statute of George lY., a 
tinplate worker entered into an agreement in writing to 
serve an employer and no one else without his consent for 
twelve months, and after that until either should give to 
the other three months' notice to determine the agreement. 
The employer advanced a sum of £3, which was to be 
repaid by a weekly deduction of 2a, till it was paid off, 
and the employer agreed to pay every Saturday such 
wages as articles made by the tinplate worker should 
amount to at the usual workmen's prices. It was held 
that the agreement shewed a liability on the part of the 

(p) The introduction of " and,'* after the word " or " has been so often 
nsed, makes the grammar of the Act awkward. It has, however, been held 
that the meaning is any person who has entered into or works under a 
contract with an employer, whether the contract be a contract of service 
or a contract personally to execute any work or labour : Grainger t. Aynsiey^ 
Bromley v. Tarns, 6 Q. B. D. 182 ; 50 L. J. M. C. 48. 

(A) Lowther y. Lord Radnor, 8 East, 113. To stean is to line with 
stones and mortar. This was a well for cattle, but mortar is not usually 
used in lining wells. 

(0 JHeg, V. Welchy 2 E. & B. 357 ; 22 L. J. M. C. 145. In this report 
the weekly deduction is said to be 10«. 
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employer to provide work so long as the service contimied, 
and was not void for want of mutuality, and might be 
enforced under the Act, 

Again (k\ under the same statute, a journeyman tailor 
was employed by a master tailor to make clothes as he 
should bo required, to be paid according to an agreed list 
of prices. When engaged on a job he was to work on the 
master's premises, and for him exclusively until the job 
was finished. At the end of each job the journeyman 
could leave if he chose, and the master was not bound to 
find him more work ; and it was held that as the journey- 
man was, during each particular job, to work exclusively 
for the master, he became liable to proceedings under the 
Act for having neglected to finish a job on which he had 
begun. 

In a subsequent cose (V) it was held that the fact that 
the employment of a woman as a weaver was not for any 
definite period, nor for an unlimited period determinable 
on a given notice, did not take the case out of the jurisdic- 
tion given to justices by the statute 20 Geo. II. c. 19. 

The last ca^e on the construction of the statute 4 Geo. lY. 
c. 34, was before the Court of Common Fleas (m). An iron 
shipbuilder contracted with six skilled handicraftsmen to 
plate a vessel, they agreeing exclusively to serve him 
subject to the rules and regulations of the yard, and to 
execute the whole of the skilled and unskilled labour 
requisite to complete the entire hull of the vessel of the 
best workmanship, and to the entire satisfaction of the 
employer (they employing and paying such skilled and 
unskilled assistants as might be requisite to complete the 
vessel with all dispatch), and to be paid £5 per ton for 
the work so done by them. It was held that the con- 
tracting parties were handicraftsmen or artificers within 

(It) Ex parte Gordon, 25 L. J. M. C. 12. 

(0 Alice Taylor v. Carr, 2 B. & S. 335 ; 31 L. J. M. C. 111. 

(m) Lawrence r. Todd, 14 C. B. N. 8. 554 ; 32 L. J. M. C. 238. 
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the meaning of the statute, which required that the party 
must be in the exclusive serrioe of the employer for a 
given time, or until the completion of a given work, and 
that it was immaterial whether the payment was by the 
day or by the quantity of work done. 

The latest case (n) on the subject arose on the section 
now under consideration. A potter's printer contracted 
with his employers to do work in which he was assisted 
by transferers, whom he himself engaged and paid. He 
was held to be a workman within the definition of sect. 10 
of the Employers and Workmen Act, 1876. Lindley, J,, 
after stating the terms of the section, said : *^ Scanning 
that language with all care, I cannot say what part of it 
is inapplicable to the appellants. They are employed, 
they are engaged in ' manual labour,' they have entered 
into and work under * a contract of service or a contract 
personally to execute work or labour/ What the exact 
meaning of the distinction between * contract of service * 
and * contract personally to execute any work or labour ' 
may be is not quite easy to see. The words may refer to 
a ' contract ' to sei-ve, say for a month, as distinguished 
from * a contract ' to execute any work or labour, say to 
dig a drain. That may or may not be the distinction. 
But I find nothing to shew that the appellants are not 
workmen within sect. 10. Further, I will add there are 
plain cases where a person employed to do other work 
would clearly not be within the section. ' Manual labour ' 
is the keynote to it, and if so the appellants are within it. 
I should not be inclined to put a narrow meaning on a 
remedial Act of Parliament. But I think, whatever doubt 
there may be in other cases, these are clearly within the 
Act ;" and Lopes, J., said : '* It has been contended that 
the result of sect. 10, the definition clause, is that the Act 
only applies to a case where the work is to be done per- 

(n) Qrainger r. Aynsley, Bromley y. TamSf 6 Q. B. D. 182 ; 50 L. J, 
M. C. 48, 



82 THE DESCRIPTION OF EMFL0TES8 AND 

a carriage road witliiii a certain time. The contractor 
had begun his work and left it unfinished. The Conrt 
held that he did not come within the statute. Lord 
Tenterden, C.J., said that the parties stood in the situa- 
tion of two contracting parties, and that the relation of 
master and servant was not shewn. He said that in 
Lowther v. Lord Badnor (u) the real facts of the case were 
very like the case before him, but that the Court pro- 
ceeded on the facts laid before the justice, and the facts 
there stated in the information did shew the relation of 
master and servant, and that the only question raised was 
whether a labourer employed in digging a well was within 
the description of persons made subject to the provisions 
of the statute. Bayley and Littledale, JJ., held that the 
relation of master and servant did not exist. Parke, J., 
said that there might indeed be a service, not for any 
specific time or wages, but to be within the statute there 
must be a contract for service to the party exclusively, 
and that in the case before him there was no such con- 
tract, but a contract to make a certain road for a certain 
price, which was not within the statute. 

In the next case (x) on the subject it was assumed 
throughout that a contract to build houses did not con- 
stitute between the contracting parties the relation of 
master and servant. 

In another case on this point {y) a person was engaged 
to keep the general accounts of a farm, to weigh out food 
for the cattle, to set the men to work, to lend a hand to 
anything if wanted, and to carry out the orders of the 
owner of the farm; and it was held that he was not 
within the statute. In the course of the argument 
Grompton, J., pointed out that his position was rather 
that of a steward than of a servant, and in giving judg- 

(ii) 8 East, 113. 

Ix) West V. SmaUwood, 3 M & W. 418. 

(y) Davies t. Lord Beriick, 3 E. & E. 549 ; 30 L. J. M. C. 84. 
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ment he said that the Act of Parliament applied only to 
persons who were engaged to do some kind of manual 
labour, and that the fact that he was to weigh out food 
for the cattle would not make him a servant any more 
than his duty of setting the men to work would do so, 
and that as to his lending a helping hand generally it 
could not be supposed that he was to assist in matters 
other than those connected with his principal work, which 
was to keep accounts. 

The result of these cases seems to be as follows : — A 
person is within the exception contained in sect. 10 as being 
a domestic or menial servant, and therefore .without any 
remedy under the Employers' Liability Act, 1880, if the 
services for which such person is engaged are more in the 
nature of the services of a domestic or menial servant than 
those of a servant in husbandry or labourer. 

A person is within the definition contained in sect. 10, 
and has, therefore, a remedy under the Employers* Liability 
Act, 1880, if such person be engaged exclusively, either 
for a time or for a job which he has commenced, in any 
description of manual labour for his employer, and the 
mode of payment, whether by piece or time, is immaterial. 

But if the engagement be for the most part to execute 
work rather in the nature of that of a clerk, the mere fact 
that the person engaged may be called upon to' do manual 
labour as ancillary to his other work, will not bring him 
within the definition contained in sect. 10, and therefore 
a person so engaged has no remedy under the Employers' 
Liability Act, 1880. 

As to the personal status of a workman, there are only 
two classes of persons not sui juris which it is necessary 
to consider, viz. infants and married women. 

A simple contract by an infant to serve a master for 
wages is clearly for the benefit of the infant, as he thereby 
obtains the means of procuring necessaries which in some 
oases, at least, he would otherwise be without the means 

D 
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of proctuing (z). If, however, the contract be inequitable, 
it will be treated as wholly void. Thns, in one case (a) 
a contract was entered into by an infant binding him to 
serve during a certain time for wages, but enabling the 
master to stop the work whenever he chose and to retain 
the wages during stoppage, and it was held wholly void 
as not being beneficial to the infant. On the other hand, 
in another case (6) proceedings were taken against an 
infant under the Employers' and Workmen Act, 1875, and 
it appeared that the infant was bound by a memorandum 
in writing to iserve an iron shipbuilder and boiler-maker 
as plater and rivetter, for a term of five years, at weekly 
wages, with a proviso that, should the emj^oyers cease to 
carry on their business, or find it necessary to reduce the 
operations of their worlw, either temporarily or perma- 
nently, from their being unable to obtain materials, or in 
consequence of an accident, or in consequence of strikes or 
combinations of workmen, or from any cause over which 
they should not have any control, they should have power 
to terminate the agreement and discharge the infant upon 
giving him fourteen days' notice, and it was held that the 
agreement was not void on the face of it. In delivering 
the judgment of the Court (Mellor and Lush, J J.), 
Lush, J., said : *' Its unilateral provisions, which the jus- 
tices considered unfair, do not necessarily make it so. 
Whether they are inequitable or not depends on consider- 
ations out>ide the contract. If such provisions were at 

(>) It was clearly laid down in Rex v. Inhdbitanta of ChUlesford, i B. & C. 
94, and Wood v. Fewjcick, 10 M & W. 195, that a simple contract to serve 
entered into by an infant was beneficial to him and therefore binding on 
him, and on the same principle contracts of apprenticeship have in several 
c ises been held beneficial to and therefore binding on an infant : £ex v. 
Inhabitants of Arundel^ 5 M. & S. 257 ; Rex t. Inhabitants of Wtgston, 
3 B. & C. 484 ; per Abbott, C. J., 486 ; Cooper v. Simmons, 7 H. *& N. 707 ; 
31 L. J. M. C. 138. Some doubt appears to have been felt by the Court 
as to a general contract to serve in Keane v. Boycott, 2 H. Bl. 511 ; 
but it became unnecessary to decide the point. 

(a) Beg. v. Lord, 12 Q. B. 757. 

(6) Leslie v. Fitzpatrick, 3 Q. B. D. 229 ; 47 L. J. M. C. 22. 
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the time common to labour coutraots, or were in the then 
condition of trade such as the master was reasonably justi- 
fied in imposing as a just measure of protection to himself, 
and if the wages were a fair compensation for the services 
of the youth, the contract is binding, inasmuch as it was 
beneficial to him by securing to him permanent employ- 
ment and the means of maintaining himself. If, on the 
other hand, advantage was taken of hiTn to exact conditions 
which were unusual and unreasonable, or to secure his 
services for wages which were unreasonably low and 
inadequate, the infant is not bound." 

It must not, however, be assumed that because a con- 
tract with an infant workman is of such a nature as to be 
wholly void, therefore the infant wiU be without remedy 
under the Employers' Liability Act, 1880. The effect in 
law of such a state of circumstances seems to be, that the 
infant could recover on a ^pumtum mendt (c), and would, 
therefore, be working under a contract for payment ac- 
cordingly, and so come within the Act. 

In the case of married women who have not obtained a 
separation order, their contracts may be considered- as 
contracts entered into by them with the assent of their 
husbands, and in the case of any injury to such a married 
woman for wliich she, if unmarried, could herself have 
sued, the husband is entitled to sue for any pecuniary loss, 
and for any loss of comfort or convenience from such 
injury to his wife. If, however, damages are sought to 
be recovered for pain suffered by the wife, she must be 
joined as a co-plaintiff. Formerly these two causes of 
action were considered so distinct tliat it wbb necessary to 
bring two actions, one by the husband alone and one by 
the husband and wife (d) ; but this has been altered as to 
the superior Courts by the Common Law Procedure Act, 



(<0 Philiips V. Jonesj 1 A. & E. 333. 

(a) See Dengate and Wife v, Gardiner, 4 M. & W. 5. 

D 2 
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1B52 (e\ and as to the Cofimty ComtB, by the Bules of 
1875 (f)^ aa to the validity of which in snch a case all 
donbts have been removed by the Snpreme Conrt of 
Judicature Act, 1881 (jg). 

It only remains to add that if a workman is employed 
under a contractor who has entered into a contract witii a 
principal of snch a nature as to render the principal not 
liable for the acts or defaults of those employed by the 
contractor,.the principal cannot be deemed the employer (li\ 
and the workman will have no remedy against him under 
tho Employers' Liability Act, 1880, and will only be able 
to sue the contractor. 

The action given by the Employers' Liability Act, 1880, 
is manifestly an action which in the English law would 
be termed an action ex delicto. Such actions may be 
brought against infants and against married women, if 
their husbands be made defendants with them, so that it 
is unnecessary to consider the etatm of the employer in 
considering this subject (t). 

(e») 15 & 16 Vict. c. 76, s. 40. 



(/) Order VI. rule 4. 



((/) 44 & 45 Vict. c. 68, s. 27. 

h) Per Creatwell, J., Ingram v. Barnes, 7 E. & B. 115, 133 ; 26 L. J. 
Q, B, 319, 320 ; and ptfr Willes, J., Mwray v. Ourrie, L, R. 6 C. P. 24, 27 ; 
40 L. J. C. P. 26, 29. 

(0 After 1 Jan., 1883, the Married Woman's Property Act, 1882, 
•eot. 1, 9ub-a. (2), will make it unnecessary to join] the husband in actions 
against a married woman in tort. 
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CHAPTEE V. 

AS TO CAUSES OF ACTION UNDER THE EMPLOTEBS* LIABILITY 

ACT, 1880. 

The first matter in respect of whicli an action is given by 
the Employers' Liability Act, 1880, is the case of personal 
injury caused to a workman by reason of any defect in the 
condition of the ways, works, machinery, or plant, con- 
nected with or used in the business of the employer (a). 

If this had stood alone it would have had the effect of 
making the employer warrant to the workman the safety 
of the ways, works, machinery, and plant of his business, 
and would very materially have altered the law. Previous 
to the Act it was clearly settled that no such warranty 
existed arising from the relation of the parties. Thus in 
one case (&) the plaintiff was employed as an actor, and 
alleged in his declaration that the duty of the defendant 
was to cause a fioor to be sufficiently lighted, and a hole in 
such floor to be fenced, guarded, and secured, and that the 
defendant did not perform that duty, and in consequence 
the plaintiff fell down the hole and sustained injury. A 
verdict having been given for the plaintiff, a motion was 
made to arrest the judgment on the ground that the 
declaration shewed no such duty to light and fence as was 
alleged, and it was held that no such duty arose from the 
relation in which the parties stood to each other. In 
another case (c) the first count of a declaration alleged 

(a) Sect. 1, sub-s. 1. 

(6) Seymour v. Maddox, 16 Q. B. 326 ; 20 L. J. Q. B. 327. 

(c) Couch Y. Steel, 3 E, & B. 402 ; 23 L. J. Q. B. 121. 
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that the defendant bo negligently fitted ont and equipped 
a vessel, that the same was nnseaworthy and in a leaky and 
dangerous condition, and unfit to be sent or go to sea, in 
oonsequenoe of which damage resulted to the plaintiff. To 
this the defendant demurred, and it was ruled that the 
count disclosed no cause of action, and Wightman, J., ex- 
pressly said that from the mere hiring of a seaman for a 
vessel no implied warranty arose that the vessel was sea- 
worthy. Again, where plaintiff (dl) in his declaration in 
effect alleged that from his being employed as a workman 
the defendant was bound not to expose him to extraordi- 
nary risk in the course of his service. Pollock, C.B. 
said there was no general duty thrown by law upon the 
master to the effect stated in the declaration. In another 
case (e) arising on a similar declaration, Lord Camp- 
bell, C.J., clearly indicated his opinion that there was 
no warranty on the pail; of a master that the materials 
supplied for the use of his workmen were sound. The 
same principle was laid down by Byles, J., in a later 
case (/) as follows : " On the other hand to hold that the 
master warrants the safety and proper condition of the 
machine, is equally unjust to the master, for no degree of 
care can insure perfect safety, and it is equally incon- 
venient to the public, for who would employ such machines 
if he were an insurer? " In another case {g) Blackburn, J., 
states that this principle is the ground of the deciision in 
Priestley v. Fowler (A). Lastly, in a case which occurred 
in 1860 (t), Byles, J., after citing from the Bartonshill 
Coal Comvpany v. Beid (Jc\ the statement that " when a 

((Q Dynen t. Leadhj 26 L. J. Ex, 221, 222. The same point aroie and 
was decided in the same manner in RUey y. BaxendcUey 6 H. & N. 445 ; 
30 L. J. Ex. 87. 

(e) Ormond t. ffolhndy E. B. & E. 102. 

(/) Cflarke v. Holmes, 7 H.- & N. 937, 948 ; 31 L. J. Ex. 356, 361. 

^) MeUors v. Shaw, 1 B. & S. 437, 446 ; 30 L. J. Q. B. 333, 337. 

(A) 3 M. & W. 1. 

(0 Searle v. Lindsay, 11 C. B. N. 8. 429, 439 ; 31 L. J. C. P. 106, 109. 

(Q 3 Macq. 266. 
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master employs his servant in a work of danger, he is 
bound to exercise due care in order to have his tackle and 
maclunery in a safe and proper condition, so as to protect 
the servant against unnecessary risks," remarked, '^ That 
is the extent of the master's responsibility. The obliga- 
tion the law casts upon him is to take due and proper 
care that his machinery is sufficient and his workmen 
reasonably competent. Here the obligation sought to be 
imposed on him is that of a warranty. There is no evidence 
here of any cause of action arising out of any breach of duty 
imposed by law upon the defendant." 

From these authorities it is clear that the employer did 
not, previous to the Employers' and Workmen Act, 1880, 
warrant to his workmen the safety of the ways, works, 
machinery, or plant used in his business. 

The Legislature, however, did not by the Act create 
such a warranty in all ca«es, and by a subsequent sec- 
tion (Z) Umited the warranty to cases in which the defect 
in the ways, works, machinery, and plant " arose from or 
had not been discovered or remedied owing to the negli- 
gence of the employer, or of some person in the service of 
the employer, and entrusted by him with the duty of see- 
ing that the ways, works, machinery, or plant were in 
proper condition." The workman is also not entitled to 
any remedy in case of his knowing of the defect or negli- 
gence, and not giving notice of it under certain circum- 
stances. This last limitation falls more properly under 
the head of a defence to an action under the Act, and will, 
so far as is necessary, be considered in a subsequent part 
of this treatise. 

As to the first of these limitations, it seems that in 
practice the workman will have to prove the negligence 
mentioned in it. Let it be assumed that the rules of 
pleading in existence in 1841 were still in existence. It 
was then a well-understood rule that if a party sought to 

(0 Sect. 2, subs. (1) and (h). 
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avail liimself of a parttcular clause in an Act of Parliament 
which contained an exception or proTiso, he was bound to 
negative that exception or proviso in his plea, but not so 
if it were in a different clause (m). Hence if the plaintiff 
alleged a case under sect. 1, he would not have been re- 
quired to negative the exceptioos in sect. 2 ; but the defend- 
ant would have had to plead them. The plaintiff would 
then, in his replication, have had to allege that the defect 
arose from the negligence therein mentioned. This being 
an affirmative statement by the plaintiff on which issue 
would be joined the proof of it would lie on him, and in 
such cases the plaintiff is' bound to give evidence to prove 
his statement according to the following rule laid down by 
Pollock, C.B., on an appeal from the judgment of a county 
court oil the trial of an interpleader issue («) : " Whero 
there are several issues, some of whidi are upon the plain- 
tiff and some upon the defendant, the plaintiff may begin 
by proving only those which are upon him, leaving it to 
the defendant to give evidence in support of those issues 
on which he intends to rely, and the plaintiff may then 
rebut the facts which the defendant has adduced in sup- 
port of his defence." These considerations clearly shew 
that the workman will have to prove the negligence which, 
according to the Act, is to make the employer liable. 

We come now to the consideration of the only grounds 
on which an action can be supported under the sub- 
sects. (1), (2), (3), and (6) of sect. 1. In the last three 
of these sub-sections the only word used which can render 
the employer subject to any liability is the word " negli- 
gence," and in the first sub-section, from the necessity im- 
posed on the workman by sect. 2, sub-sect. (1), the same 
result is obtained. It becomes necessary therefore to con- 
sider what is negligence. 

(m) Grand Junction -Ry. Co. v. Whitey 2 Railw. Cas. 559, per Abinger, 
C.B., p. 568 J 8 M. & W. 214, 221. 

(n) Shavo y. Beck^ 8 Exch. R. 392, 398. 
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Now in the first place it must be borne in mind that 
there are certain general rights which are vested in every 
person by the law of England. Of this natnre are the 
general rights of enjoyment of his life and property, and 
as every right necessarily implies a duty, it follows that 
there is a general duty on every one not to interfere with 
the enjoyment of life and property by others. If, there- 
fore, anyone do an act with the intention of interfering 
with such enjoyment by another and cause him harm by 
that act he is committing a breach of a duty. Such an 
act however is not an act of negligence, it is generally an 
act absolutely and intrinsically wrong. For instance, if 
a person sends his servant with a message to another 
person, and the servant while delivering the message pro- 
duces a pistol and wounds the person to whom he was 
sent, this would clearly be an act absolutely and intrin- 
sically wrong for which the master would of course be 
under no liability. Even in such a case, however, events 
might have happened which deprived the act of the servant 
of its wrongful character. If, for eicample, the person to 
whom the servant was sent attacked him with a sword in 
such a violent manner that the servant could not escape 
with his life without he used his pistol, the servant could 
not be said to have done any wrong, and of course the 
servant would not from the very nature of the case be 
held to have been guilty of negligence. 

Negligence is something distinct from acts absolutely 
and intrinsically wrong. It may consist either in omitting 
to do an act or during the doing of an act (o). Negligence 
of the first class may be defined as an omission to do any 
act which it is the duty of a person to do either in respect 
of a general duty incumbent on all persons and under all 

(o) " Negligence consists in the doing of some act which a person of 
ordinary care and skill would not do under the circumstances, or in the 
omitting to do some act which a person of ordinary care and skill would 
do under th« circumstances," per Brett, J., Bridges r. North London Ry, 
Co.y L. R. 7 H. L. 213, 232 ; 43 L. J. Q. B. 151, 159. 
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drcumfitanoefli, or in respect of a particular duty incumbent 
on a particular person under the circumstances. Negli- 
gence of the second class may be defined as the doing an act 
in a manner contrary to such general or particular duty and 
without any actual intention of doing harm to another. 

The first species of negligence is such as the law does 
not recognise as giving any right to an action. An ex- 
ample of it is the failure to stretch out a hand to save a 
drowning man. The duty of doing this is absolute in 
morals, but is termed in law a duty of imperfect obliga- 
tion, that is one for the breach of which no action lies. 

The three other species of negligence must, as was 
pointed out by Bramwell, B. (|)), be relative to some cir- 
cumstances of time, place, or person. The necessity of 
considering such circumstances is so clearly pointed out in 
the Civil Law that it seems to have suggested one at least 
of the examples given by the learned Judge. In the 
Institutes, De lege Aquilia (q)y the following passage 
occurs : '* Nor is a person made liable by this law who has 
killed [cattle or a slave] by accident [ccmu], that is at least 
if no fault on his part be found. For otherwise each one 
is bound by this law for his fault no less than for his 
wilful wrongdoing. Consequently if any one playing or 
practising with a javelin pierces with if your slave as he 
goes by there is a distinction made. If the accident befall 
a soldier in the camp where it is usual to exercise there is 
no fault in the soldier. If any other person shall have 
done such a thing he is guilty of a feiult (culpm), • The 
law is the same of a soldier if he shall have done the same 
thing in any other place than that which is set apart for 
military exercises. Also if a bough from a tree having 
been thrown down shall have killed your slave passing 
by, if that be done near a public way or a village way 
and he shall not have called out so that the accident might 

(P) Degg v. Midland By. Co,, 1 H. & N. 773,1,781. 
(g) Lib, iy. tit. iii. 3-5. 
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have been avoided he is gnilty of a fault (cuZjpw). But if 
he called out and he (t.e. the passer-by) did not trouble 
himself to take precautions the pruner is free from blame. 
He is understood to be equally free from blame if he were ' 
cutting at a distance from a way or in the middle of a 
field although he did not call out, because there was no 
right in any one to be in that place." And the Digest 
says (r) : " If a male or female slave be slain by injury 
(injuria) the Lex Aquilia is applicable." And as to the 
meaning of the word injury (tnjttna) it is defined (a) as 
follows : " We ought to understand injury here not in the 
same manner as in the case of actions for injuries, but as 
that which is done not by law, that is against law, i.e. if 
any shall have killed by a fault . . . Therefore here we 
take injury to be damage caused by a faxdt even by him 
who did not wish to harm." 

The law of England recognises the same principle, and 
it was plainly laid down in the passage from the judgment 
of the Court of Exchequer delivered by Bramwell, B., to 
which allusion has been made (t). It is as follows : " Some 
acts are absolutely and intrinsically wrong where they 
directly and necessarily do an injury, as a blow, others 
only so from their probable consequences. There is no 
absolute or intrinsic negligence ; it is always relative to 
some circumstances of time, place, or person. It is not 
negligent or wrong for a man to fire at a mark in his own 
grounds at a distance from others, or to ride very rapidly 
in his own park, but it is wrong so to fire near to and so 
to ride on the public highway, and though the quality of 
the acf is not altered it is wrong in whoever does it, and 
so far it is as though it were intrinsically wrong. So the 
act of firing or riding fast in an inclosure becomes wrong 
if the person doing it sees there is some one near whom it 
may damage. But the act is wrong in him only for the 

(r) Dig. lib. ix. tit. ii. 3. 

(a) Dig. lib. ix. tit. ii. 5. 1. 

(0 Degg. v. Midland Eg, Co,, 1 H. & N. 773, 781, 782. 



I 

44 A8 TO CAUSES OF ACTION UNDER 

personal reason that he knows of its danger. It would not 
be wrong in any one else who did not know that. Now 
for a wilful act intrinsioally wrong by a servant the master 
is not liable. By a parity of reason he ought not to be 
where the act, not wrong in itself, is only so for reasons 
personal to the servant and his wilful disregard of them. 
The master*s liability ought to be limited to that which 
he may anticipate and guard against, namely, the middle 
class of cases we have put. However this may be, it seems 
to us there can be no action except in respect of a duty 
infringed, and that no man by his wrongful act can 
impose a duty, and as a direction by the master to drive 
furiously or in the way called carelessly in his park would 
not be wrong in the master, it cannot be made so by a 
trespasser getting there and being hurt, so that qwxid the 
master it is damnum absque injuria^ and if not a wrong in 
the master when expressly ordered it cannot be if done by 
the servant against his orders." 

There is another state of circumstances which well 
illustrates this point. In powder manufactories to avoid 
explosion the workmen go about in shoes or slippers pro- 
vided for them at the manufactory, and either containing 
no nails at all or fastened with copper nails. Now if a 
workman were to go about his ordinary business in such a 
manufactory in shoes fastened with iron nails, it would 
manifestly be a gross case of negligence, though of course 
it would be no negligence whatever to be in any other 
place in such shoes. An omission of such a workman to 
change his shoes, may stand as a good example of the 
second species of negligence in omitting to do an act. 

The third species of negligence has been recognised by 
the law of England for many centuries. A case (u) occurs 
in the Year Books, in which Bead, then one of the judges 

(«) 21 Hen« VII. 28. It would seem from the names of the other Judges 
that Read was sitting in the Court of Common Pleas of which he was made 
Chief Justice in the following year : Tahuln Curiales, 44, 45. 
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of the Queen's Bench, says : '' Although the intent of the 
defendant was good here, still inasmuch as the intent can- 
not be judged bat in felony it shall be ; as where a man 
shoots an arrow at the butts and kills a man it is not 
felony, and it shall be as if he had no intention to kill 
him, and the same of a tiler upon a house who with a 
stone unwittingly kills a man, it is not felony ; but where 
one shoots at the butts, although it is against his will, he 
shall be said to be a trespasser against his will." Again, 
another case (x) occurred in the reign of Charles II., on 
error from the Court of the Sheriffs of the city of York. 
The plaintiff complained of an assault and loss of sight 
from the defendant discharging a gun charged with powder 
and hail shot. The defendant pleaded that he was col- 
lector of the duty of hearth-money, and for security of the 
moneys collected provided himself with firearms, and 
having one of his pistols in his hand and intending to dis- 
charge it, lest any mischance should happen, he discharged 
it, no one being in sight, and while he discharged it the 
plaintiff accidentally passed that way, and if any ill hap- 
pened to him it was against defendant's will. To this 
plea there was a demurrer, and judgment was given for 
the plaintiff, which judgment was on error affirmed, on the 
ground that in trespasg^the defendant should not be excused 
without unavoidable necessity. These examples will suffice 
for illustrations of the third species of negligence (jf), 

(x) Dickenson r. Watson, Sir T. Jones, 205. 

(y) Cases of negligence in leaving things which may cause damage in 
public ways fall under this head. The law as to such cases was thus 
stated in a case in the Queen's Bench Division, Clark v. Chambers, 3 
Q. B. D. 327, 47 L. J. Q. B. 427, in which a considered judgment was de- 
livered by Cockbum, C.J. : ''It appears to us that a man who leaves in a 
public place along which persons, and amongst them children, have to pass, 
a dangerous machine, which may be fatal to any one who touches it, with- 
out any precaution against mischief, is not only guilty of negligence but of 
licgligci^ce of a very reprehensible character, not the less so because the 
imprudent and unauthorized act of another may be necessai*y to realize 
the mischief to which the unlawful act or negligence of the defendant has 
given occasion,** p. 339. 
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Of the last species of negligenoe a reoent case (z) far- 
nishes a good example. The defendant, acting on behalf 
of himself and others, entered into a contract with a com- 
petent person to erect and let a stand for the purpose of 
seeing some races, and the defendant, on behalf of himself 
and the others, received from every person admitted 5«., to 
be appropriated to the race fand. I'he plaintiff was so 
admitted, and received iDJuries from the fall of the stand, 
which had, but not to the knowledge of the defendant, 
been negligently and improperly constructed. The Court 
of Queen's Bench held that the plaintiff could maintain 
the action although the d,efendant was free from all per- 
sonal negligence, and had employed a competent person 
to erect the stand, and that decision was affirmed on appeal 
by the Court of Exchequer Chamber. 

Having now defined and illustrated the four species of 
negligence, the firbt question to be considered is, what 
state of circumstances will cast on a person an obligation 
creating a particular duty on his part towards another 
person of such a nature, as to make a failure to fulfil that 
duty, an act of negligence. 

In the first place, it is clear that if a person is bound by 
statute to do a certain thing, and buch obligation is mani- 
festly imposed upon him so that ai^pther person may have 
a benefit from the fulfilment of that obligation, a particu- 
lar duty is cast upon the first-named person, and the failure 
by him to fulfil that duty is negligence on his part. 

The leading case on this head (a) is one on which the 
point was raised betvireen a seaman and a shipowner. A 
statute (h) required a sufficient supply of medicines and 
medicaments suitable to accidents and diseases arising on 

(«) Francia y. Cockerell^ L. R. 5 Q. B. 184, 501 ; 39 L. J. Q. B. 113, 291. . 

(a) Cwch Y. Steel, 3 £. & B. 402 ; 23 L. J. Q. B. 121. 

(6) 7 & 8 Vict. c. 112, s. 18. This Act was repealed by 17 & 18 Vict. 
C 120, 8. 4. Bj 17 k 18 Vict, c 104, s. 224, other proYisions were enacted, 
which were repealed by 30 & 31 Vict. c. 124, 8. 3, being re-enacted with a 
slight alteration by sect. 4 of the same Act. 
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sea voyages to be kept constantly on 1>iard every ship 
navigating between the United Kingdom and any place 
out of the same. A seaman brought an action against the 
owner of a ship, alleging in the second count of his decla- 
ration that he had agreed to serve as seaman on board the 
ship, (Bold that the defendant had neglected to provide or 
keep on board thereof a sufficient and proper supply of 
medicines suitable to accidents and diseases arising on sea 
voyages, and that by reason of such neglect plaintiff was 
unable to be cured of sickness on board the ship and 
suffered great pain. To this there was a demurrer, and 
after argument judgment was reserved. In delivering 
judgment Lord Campbell, G.J., said (c) : *'*• The enactment 
provides a benefit for the seamen, and according to the 
plaintiff's allegations in the second count the defendant 
had violated this enactment, and thereby the plaintiff, 
being a seaman on board, was deprived of that benefit, and 
his health was injured. The general rule is that ' where a 
man has a temporal loss or damage by the wrong of another 
he may have an action upon the case to be repaired in 
damages,' Com. Dig. Action upon the Case (A). The 
Statute Westm. 2 (1 Stat. 13 Ed. 1), c. 50, gives a remedy 
by action on the case to all who tfre aggrieved by the 
neglect of any duty created by statute : see 2nd Inst. 486. 
And in Com. Dig. Action upon Statute (F.) it is laid down 
that, * in every case where a statute enacts or prohibits a 
thing for the benefit of a person, he shall have a remedy 
upon the same statute for the thing enacted for his advan- 
tage or for the recompense of a wrong done to him con- 
trary to the said law.' Therefore the simple enactment 
requiring the supply of medicines would have entitled the 
plaintiff to an action in the same manner as if the obliga- 
tion had been imposed by the common law, or had been ex- 
pressly included in the ship's articles." In the same case 

(c) 3 E. & B. 411 ; 23 L. J. Q. B. 125. See too j?er Holt, C.J., Anon, 
6 Mod. 27. 
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it was also decided that a provision in the same section of 
the Act imposing a penalty on the shipowner for non- 
compliance with the section, which, by a subsequent sec- 
tion (d), was recoverable by a common informer, and of 
which he might have any part, not more than half, given 
to him, did not take away the right of a seaman who had 
BTistained damage to sue under the Act. 

This case, though a leading case on the point, was not 
the first. An earlier case (e) on the point had been de- 
cided in the Court of Exchequer. The Factory Act (/) 
required that every fly-wheel and every part of a steam- 
engine or water-wheel near to which children or young 
persons were liable to pass, and all parts of the mill 
gearing in a factory, should be securely fenced, and that' 
the protection should not be removed while the parts re- 
quired to be fenced were in motion by the action of th© 
steam-engine, water-wheel, or other mechanical power for 
any manufacturing process. The plaintiff, a girl thirteen 
years of age, was employed to sweep the floor of one of the 
rooms of a mill, and while so engaged her clothes caught 
in a shaft which was in motion and had been left un- 
covered, but the machinery was not in motion for the pur- 
pose of manufacturing anything in the room in which the 
plaintiff was. On the trial she recovered a verdict. A 
motion was made to arrest the judgment, and on the 
argument it was insisted, fitst, that the Act only applied 
to a particular class of persons, namely, children and 
young persons, and there was no allegation that the plain^ 
tiff was one of that class ; and secondly, that it did not 
appear that at the time of the accident the machinery was 

(d) S«ct. 62. 

\e) Coe V. Piatt, 6 Exch. R. 752 ; 20 L. J. Ex. 407. 

(f) 7 & S Vict. c. 15, 8. 21. This section was limited in its operation 
by 19 & 20 Vict. c. 38, s. 4, was extended as to works by 30 & 31 Vict, 
c 103, 8. 3, and still further extended by 33 & 34 Vict. c. 62. It was 
repealed by 41 k 42 Vict. c. 16, s. 107, bnt yirtually re-enacted by sect. 5 
of that Act. 
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in motion for any manufacturing process. A rule to arrest 
the judgment was made absolute on the latter ground, but 
with regard to the first ground Parke, B., said (^)'0f the 
Act, " Though its main object may have been to afforl^ 
security to children and young persons who are more 
likely to sustain injury than others ; yet there is a positive 
enactment that in all factories within the interpretation 
clause when any part of the machinery is used for any 
manufacturing process it shall b^ Becui:ely fenced ; conse- - 
quently if any person sustains an injury' through the 
violation of this enactment, he. ha^ a right to bring an 
action. That duty is clearly imposed on the • owner, 

* although the motive of the Legislature was the protection 
of children and young persons employed in th^se factories, 
and if it should happen thaj a factory of the sort was 
without children or young persons employed in it'(which- 
practically never- takes place), still the same obligation 
is imposed by the sjatute." Alderson, B., said that,' h.e 

' agreed with the rest of the Court. An appeal was brought 

^against the decision (A), but the judgment was affirmed. 
The plaintiff then amended the declaration by stating 
that*the part- of the mill-gearing by which the accident 

. was occaBioned was in motion at the time for nianufac- 
- 'turing purposes {%). At * the. trial it appeared that the 
injury .was caused by a vertical shaft which was turned 
by a horizontal shaft. This horizoij^al shaft tijmed other 
vertical shafts which were being used fdr manufacturing 
purposes, but all the machines in, the room where the 
accident happened and all those connected with the parti- 
cular vertical shaft which caused the accident were at, * 
rest. Under these circumstances the judge directed a 
verdict to be entered for the defendant, with leave to 

. jnove to enter the verdict for Jhe plaintiff. Such a motion 

■•.•'.■. • ■ 

(flr) Page 757. ' . 
(AJ 7 Exoh. R. 460 * 21 L. J. Ex. 146. 
(0 7 Exch. R. 923-, 22 L. J. Ex. 164. 
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was made, and after argument the judgment was delivered 
by Alderson, B., who said there was no question as to 
negligence at common law, and that the defendant had 
%kon all the precautions which, but for the special provi- 
sions of the statute as to fencing the mill-gearing, would 
be required from cautious men. The question as to the 
meaning of the statute was then considered, and it was 
hold that the mill-gearing in each separate room was sepa- 
rate and distinct from the mill-gearing in the other rooms 
and required fencing only while some manufacturing pro- 
cess was going on in that room and was in motion for that 
purpose, so that the verdict for the defendant was upheld. 
In the next case on the point (¥) the defence was, that, 
the plaintiff had been guilty of contributory negligence, 
and the Court held that to be a valid defence. The action ' 
was founded on the same statute as to factories as that 
which was considered in the case just mentioned, and the 
point was raised by demurrer, on which judgment was 
given for the defendants. A section of the Act (J) -pro- 
vided that a Secretary of State might empower an inspec- 
tor of factories to direct one or more, actions to be brought 
in the name and on behalf of any person who should be 
reported by such inspector to have received any bq^y 
injury from the machinery of any &ctory for the recovery 
of damages for and on behalf of such person : and it was 
held that notwithstanding this section an action might be 
brought by and on behalf of the party injured, and that 
his common law right to sue was not affected by the Act. 
In the course of his judgment Coleridge, J., said (»), " The 
statute makes the omission of a certain act illegal and 
subjects the parties omitting it to penalties. But there can 
be nv» iloubt that a party receiving bodily injury through 
such omissian has the right of suing at commoii law." 

(i^ Cisw;; T. mWA. 5 E. & B. 849; 25 U J. Q. R 121. 
(^ 7 & $ Vict, c, I3s s«cU 24. 
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The case (n),.wliich followed this in point of time, cast 
some doubt, not, indeed, as to the law in such cases, but 
as to the question who could avail himself of it, or, in 
other words, whether it was not contributory negligence 
if a person knew of the breach of the statutory obligation 
and voluntarily exposed himself to risk arising from.such 
breach. Some machinery which was required by the 
Factory Acts to be fenced was fenced by an iron guard at 
the time when the plaintiff entered the service of the 
defendant, but about a year before the accident happened 
the guard was accidentally broken and never repaired. 
The plaintiff, who had to oil the machine, had frequently 
complained to the superintendent of the danger, and he 
had promised that the guard should be mended, and on 
one occasion the defendant had himself looked at the 
machine and said that the guard should be mended. 
While about his work the plaintiff's arm was drawn into 
the machine, in consequence of there being no guard, and 
torn off. He brought his action for the damage and re- 
covered a verdict, the jury finding that the injury was 
caused by the want of proper caution on the part of the 
defendant, and that the plaintiff was not guilty of negli- 
gence, either in the manner in which he oiled the machine, 
or in continuing in the defendant's service after the fencing 
was broken. 'A motion was made to enter a nonsuit. 
During the argument the case of Couch v. Steel (o) was 
cited, and Pollock, C.B., pointed out that there the plaintiff 
had no means of knowing whether a proper supply of 
medicines was on board, and went on to ask : " If a servant 
for whose protection a statute was passed, knowing that his 
master has disregarded its provisions, nevertheless chooses 
to go on with the work and is injured, can he maintain 
an action against his master ?" He afterwards said : *' Th^ 
only question is whether a servant may not be said to 

(n) Holmes v. Clarke, 6 H. & N. 349 ; 30 L. J. Ex. 135. 
(o) 3 £. & B. 402 ; 23 L. J. Q. B. 121. 

E 2 
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consent to accept the risk when, with knowledge that the 
statute is broken, he continues to work." The rule was 
discharged, and beyond these dicta no actual decision was 
given on the point suggested in them, but it was laid 
down that in such a state of circumstances, the servant 
havipg complained of the want of protection, and the 
master having promised to restore it, but failed to do so, 
the master was guilty of negligence, and, if any accident 
occurred to the servant, was responsible. This judgment 
was affirmed ' in the Court of Exchequer Chamber (p), 
Cockbum,, C.J., saying that the question whether any 
liability arose under the Factory Acts was open to con- 
siderable doubt, owing to the plaintiff being an adult, and 
deciding the case on the ground that there was a sound 
distinction between the case of a servant who knowingly 
entered into a contract to work on defective machinery, 
and that of one who, on a temporary defect arising, was 
induced by the master, after the defect had been brought 
to the knowledge of the latter, to continue to perform his 
service under a promise that the defect should be reme- 
died, and that in the latter case the servant by no means 
waived his right to hold the master responsible for any 
injury which might arise to him from the omission of the 
master to fulfil his obligation. The learned judge, how- 
ever, limited even this declaration of his opinion by sajdng 
that the defect must not be such that no man of ordinary 
prudence would run the hazard of working with the 
machinery. Wightman and Willes, JJ., agreed that the 
judgment should be affirmed, but did not entirely concur 
in all the reasons assigned by the Lord Chief Justice, and 
attributed more importance to the statutory obligation 
than he had put on it. Crompton, J., arrived at the same 
conclusion, but held that, independently of the statute, 

(i)) Clarhe v. HoItms, 7 H. & N. 937 ; 31 L. J. Ex. 356. The judgment 
in the Law Jouiiiul is more full than that in Hurlstone and Norman's 
fieporti. 



THE EMPL0TEB8* LIABILITY ACT, 1880. 53 

there was plenty of evidence of negligence on the part of 
the defendant, and that mere knowledge of danger did 
not by itself constitute contributory negligence. Byles, J., 
did not found his judgment on the statutable obligation, 
nor on the personal knowledge of the master that the 
machinery was improperly left unfenced, but seemed to 
decide on the ground that the master had not used due 
and reasonable care, and that he might \^ guilty of negli- 
gence by his manager or agents whose employment might 
be so distinct that they could not with propriety be deemed 
fellow-servants. Keating, J., agreed with the reasons of 
the Lord Chief Justice (5). 

The principle laid down in Couch v. Steel (r) was recog- 
nised in two other cases in the Court of Exchequer. In 
one («) the decision was, on a ground which will hereafter 
be noticed, against the plaintiff. In the other (f) the 
plaintiffs and defendant were holders of adjoining mines, 
and the defendant stopped an engine contrary to one of 
some rules made in pursuance of an Act of Parliament, 
and thereby caused injury to the plaintiffs' mines. The 
argument was summed up very lucidly and tersely by 
Bramwell, B., as follows (u) : " The plaintiffs' case is put 
very simply in this way, that an Act of Parliament has 
authorized the making of certain rules, that those rules 
have been made, that they are therefore as though they 
were contained in the Act of Parliament and have similar 
efficacy, that they give a private right to the plaintiffs, 
that that private right is infringed, and then by the 

(<f) In a subsequent case, Murphy v. Smithy 19 C. B. N. S. 361, a long 
passage from the judgment of Cockburn, C.J., in this case was cited, and 
Byles, J., said, *' I do not think the majority of the Court there coincided 
with what was said by two of the judges." This remark seems to refer to 
the judgments of Cockburn, C:J., and Keating, J. The report in Hurlstone 
and Norman does not notice the opinion of the latter judge. 

(r) 3 E, & B. 402 ; 23 L. J. Q. B. 121. 

(s) Gorris v. Scott, L. B. 9 Ex. 125 ; 43 L. J. Ex. 92. 

(0 Boss V. Bugge Price, 1 Ex. D. 269 ; 45 L. J. Q. B. 777. 

(m) Page 271. 
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general law of the land they are entitled to bring their 
action on the case, as it used to be called, against the 
defendant for that infringement;" and Huddleston, B., 
says {x) : " I find in the case of Gorris v. Scott (jf) the 
rule applicable to this case very clearly explained by the 
Lord Chief Baron in his judgment thus : ' Although when 
penalties are imposed for the violation of a statutory duty 
a person aggriev^ by its violation may sometimes main- 
tain an action for the damage so caused, that must be in 
cases where the object of the statute is to confer a benefit 
on individuals, and to protect them against the. evil con- 
sequences which the statute was designed to prevent and 
which have in fact ensued ; if, therefore, by reason of the 
precautions in question not having been taken the plain- 
tiffs have sustained that damage, against which it was 
intended to secure them, an action would lie.' " 

Another case (z) on the point occurred in 1876. A 
vestry were required to remove all dirt, ashes, rubbish, 
and filth within their parishes. The plaintiffs required 
them to remove the dirt, ashes, rubbish, and filth on their 
premises within one of the parishes. The defendants 
refused to do so, and the plaintiffs incurred expense in 
doing it, and it was held that they could recover damages 
for this neglect. In delivering his judgment Lush, J., 
said (a) : " A specific duty has been created to be dis- 
charged by vestries towards the inhabitants of their 
parishes . . . The defendants, as the vestry of the parish, 
were bound to clear away the dirt and rubbish of the in- 
habitants, and the plaintiffs enjoy at least in this respect 
the same rights as persons residing within the parish . . . 
The suit therefore is maintainable if the plaintiffs have 
suffered damage, and it is found in the case that in order 

(a?) Page 276. 

(y) L. R. 9 Ex. 125 ; 43 L. J. Ex. 92. 

{z) Guardians of Hdhom Union v. Vestry of St Leonard^ Skareditchy 
2 Q. B. D. 145 ; 46 L. J. Q. B. 36. 
(a) Page 150. 
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to remove the refuse the plaintiffs have been compelled 
to incur expense. This is snfficiejiit to support the action." 
There are cases, however, which to a casual reader may 
seem to throw doubt on the principle enunciated in Couch 
V. Steel (&). In one of them (c) Lord Chelmsford said : 
" It was argued that as the statute has imposed upon the 
owner the duty of providing proper ventilation, a failure 
in this respect (no matter to whom attributable) renders 
the owner responsible for the consequences. In support 
of this proposition the learned counsel cited the case of 
Couch V. Steel (&)." The learned Lord then goes on to 
state ther facts of that case, and says as to it : "In this 
case there was no question as to the liability of the ship- 
owner, the decision being merely that a person suffering 
damage from an omission of a duty was not deprived of 
his remedy because the Legislature had attached a penalty 
to such omission." His Lordship then referred to a case 
of Qrey and Wife v. Pullen avid Hubble (d), which decided 
the two following points, namely, first, that where a 
statutory obligation is imposed on a person he is liable 
for any injury that arises to others^ in consequence of its 
having been negligently performed, and this whether it 
were performed by himself or by a contractor employed 
by him; and, secondly, that where A. was empowered 
under the Metropolis Local Management Act (e) to make 
a drain from his premises to a sewer by cutting a trench 
across a highway and filling it up after the drain should 
be completed, and for this purpose employed a contractor, 
by whose negligence it was filled up improperly, in con- 
sequence of which damage ensued to B., A. was respon- 
sible in an action to B. As to this case the learned Lord 
said : *' I must confess that this reasoning is not <it all 
satisfactory to my mind. The statutable duty is no doubt 

(6) 3 E. & B. 402 ; 23 L. J. Q. B. 121. 

(e) Wilson v. Merry, L. R. 1 Sc. Ap. 326, 339. 

((0 5 B. & S. 970 ; 34 L. J. Q. B. 265. 

(e) 18 & 19 Vict. c. 120, ss. 77, 110, 111. 
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created absolutely for the purpoees of the Act ; but it is a 
duty which, if unperformed, can only be enforced by the 
penalty, and this, for the protection of the public, is to be 
recovered against the owner or occupier who causes the 
work to be done. If an individual sustains an injury in 
consequence of the work being imperfectly or improperly 
performed a civil liability is not imposed on the owner if 
without the statutable obligation he would not have been 
liable. The remedy is, in one sense, cumulative, because 
the imposition of the penalty by statute does not take 
away the civil remedy, but the two proceedings have 
totally different objects — ^the one to punish an offence, the 
other to redress an injury. For the sake of the public 
it may be right to make a person liable for acts which 
another has done on his account, but it would be a viola- 
tion of principle to make him civilly responsible for such 
acts where he is In no legal sense a principal or master of 
the person doing them." 

This language, especially the statement that the sta- 
tutable duty was no doubt created absolutely for the 
purposes of the Act^ but that it was a duty which, if 
unperformed, could only be enforced by the penalty, is 
certainly strong, and that statement, taken by itself, is 
inconsistent with Couch v. Steel (/), but when the rest of 
the passage is carefully considered, it will be seen that his 
Lordship is considering exclusively the remedies against 
an owner who has placed the work in the hands of a 
contractor, for he afterwards speaks of the imposition 
of the penalty not taking away the civil remedy, which 
would clearly be taken away if the earlier part of the 
]>assage were meant to be taken literally and in its widest 
sense. 

The other case {g) came before the Court on appeal 

(/) 3 E. & B. 402; 23 L. J. Q. B. 121. 

(^) Atkinson y. Newcastle and Gate^iead Waterworks Co^ L. R. 6 Ex. 
404 ; 2 Ex. D. 441 ; 46 L. J. Q. B. 775. 
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from the Court of Exchequer. The defendants were a 
waterworks company created by an Act of Parliament 
which incorporated the Waterworks Clauses Act, 1847 (K), 
By the latter Act the undertakers are required (sects. 38 
and 39) to afOlx fire-plugs to their mains and to repair them 
when necessary, (sect. 37) to supply water to the town 
commissioners for cleansing their sewers and drains, and 
for similar purposes, (sect. 42) to keep their pipes to which 
fire-pin gs are fixed charged with water at a cei*tain pres- 
sure, and to allow all persons at all times to use the same 
for extinguishing fire without compensation, and (sect. 63) 
to supply every owner or occupier of any dwelling-house, 
having paid or tendered the water-rate, sufficient water 
for domestic purposes, and (sect. 43) if the undertakers 
made default in any of these matters (except that of 
allowing all persons to use the water for extinguishing 
fire without compensation (t) ), they were made liable to 
a penalty of £10, and were to forfeit to the town commis- 
sioners and to every person having paid or tendered the 
rate, the sum of 40«. for every day during which such 
refusal or neglect should continue after notice in writing 
should have been given to the undertakers of the want of 
supply. An action was brought against the company in 
which the declaration alleged that a fire broke out in a 
timber-yard and saw-mill belonging to the plaintiff", that 
by reason of the defendants not having kept their pipes 
charged with the required pressure, a proper supply of 
water could not be procured for the purpose of extinguish- 
ing the fire, and that in consequence thereof the timber- 
yard and saw-mill were burned down and the plaintiff 
suffered damage. To this declaration there was a demurrer. 
The Court of Exchequer, without calling upon the counsel 
for the plaintiff to argue in support of the declaration, 

(A) 10 & 11 Vict. c. 17. 

(») This exception is not contained in words in the Act, but such default 
is not mentioned in the section. 
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gave judgment in his favour. Martin, B., said that he 
did not consider the case by any means clear, but that he 
did not dissent. Kelly, C.B., and Cleasby, B., treated the 
case as free from doubt, and Bramwell, B., said the case 
was decided by the case of Couch v. Steel (A:), but that he 
should have come to the same conclusion without it. From 
this decision there was an appeal. The judges who sat 
were Lord Cairns, C, Cockbum, C. J., and Brett, L. J., and 
they reversed the decision of the Court of Exchequer. 
Lord Cairns, after referring to the Act, sai^ no one could 
dispute that it created a statutory duty, but that the 
question was whether the creation of that duty gave a 
right of action for damages in such a case as that alleged 
by the plaintiff. He then proceeds to consider the 43rd 
section of the Act, and said (T): " There being here in a 
certain number of cases a penalty which the plaintiff 
himself admits excludes the right of action, the conclusion 
is irresistible that in the remaining cases also in the same 
section the Legislature intended to give no right of action. 
Now that would have been my opinion apart from autho- 
rity. Is there, then, any authority which compels me to 
depart from that opinion. The only case which was cited 
to us in support of the plaintiff's contention was that of 
Couch v. Steel (Aj)." After stating the facts and decision 
in that case, he said : " With regard to that case and the 
effect of that, particular Act, I will say this, that if the 
matter were brought before this Court for review, I should 
like to take time to consider whether with reference to 
that particular Act that case was rightly decided. I will 
not go further than that, for it is unnecessary here to 
enter into that question, the Act of Parliament under 
which the present action is brought being of a widely 
different character, and one which is open to observations 
which would not apply to the Merchant Shipping Act, 

(k) 3 E. &B. 402 ; 23 L. J. Q. B. 121. 
(0 Page 447. 
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which was before the Court in Couch v. Steel (m). But I 
mtist venture, with great respect to the learned judges 
who decided that case, and particularly to Lord Campbell, 
to express grave doubts whether the authorities cited by 
Lord Campbell justify the broad general proposition that 
appears to have been there laid down — that wherever a 
statutory duty is created any person who can shew that 
he has sustained injuries from the non-performance of that 
duty can bring an action for damages against the person 
on: whom the duty is imposed. I cannot but think, that 
that must to a great extent depend on the purview of the 
Legislature in the particular statute, and the language 
which they have there employed, and more especially 
when, as here, the Act with which the Court have to deal 
is not an Act of public and general policy, but is rather in 
the nature of a private legislative bargain with a body of 
undertakers as to the manner in which they will keep up 
certain public works. The case of (hack v. Steel (m), 
therefore, is no authority to regulate our decision in the 
present case. I am of opinion therefore that the declara- 
tion discloses no cause of action, and the judgment of the 
Court of Exchequer must be reversed." Cockbum, C.J., 
said that he concurred with the Lord Chancellor in think- 
ing that the question whether the case of (hack v. Steel (w) 
was rightly decided, was one which was open to very 
grave doubts. Brett, L.J., said: "It is unnecessary to 
determine here whether Couch v. Steel (m) was properly 
decided upon the particular Act under which the action 
in that case was brought. I am, however, bound to say 
that I entertain the strongest doubt whether the broad 
rule there enunciated can be maintained, the rule, that 
is to say that where a new duty is created by statute, and 
a penalty is imposed for its breach, which penalty is to go 
to the person injured by such breach, the penalty, however 
small and inadequate a compensation it may be, is in such 

(m) 3 E. & B. 402 ; 23 L. J. Q. B. 121. 
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case to be regarded as indicating an intention on the part of 
the Legislature that there should be no action by such per- 
son for damages, but that, where a similar duty is created and 
a similar penalty is imposed which is not to go to the person 
injured, then the intention is that he is to have a right of 
action. I do not think that proposition can be supported." 

With regard to the dicta contained in this judgment it 
will be seen at once that the view of the Lord Chancellor 
was that the mere breach of the statutory duty did not 
necessarily give a right of action to a person injured in 
consequence of that breach. The Lord Justice Brett 
agreed in the decision, and did not therefore differ from 
the view expressed by the Lord Chancellor, but his re- 
marks were also directed to the proposition that an action 
could not be maintained by the person injured if a penalty 
were imposed and given to him, but might be maintained 
if the penalty were not given to him. 

Now, taking the view of the Lord Justice first into con- 
sideration, it seems clear that if one person has committed 
a crime and another person has sustained damage for the 
commission of that crime, such person can bring an action 
to obtain recompense for such damage provided the re- 
quisites of public policy as to the prosecution of the cri- 
minal have been compHed with («). Thus in a very early 

(n) The question how the obligation to satisfy such requisites is to be 
enforced has been discussed lately, and the very existence of the rule has 
been doubted. The older cases laid it down as an absolute principle, that 
if possible proceedings in a criminal court must be taken against the person 
committing the crime before an action could be maintained. The doctrine 
was perhaps carried to its furthest extent by the Court of Exchequer in 
Wellock V. Constantine, 2 H. &. C. 146 ; 32 L. J. Ex. 285, in which the 
majority of judges, Pollock, C.B., and Bramwell, B., held, against the 
opinion of Martin, B., that where a woman brought an action for assault 
and forcible violation of her person, and issue was joined, the judge at the 
assizes, Willes, J., was right in directing a nonsuit on the ground that if 
it were a rape there had been no criminal prosecution, and if it were not 
a rape uo action would lie, as there must have been consent on the part of 
the plaintiff. This case and the earlier cases on the point, some of which 
are hereinafter mentioned, were reviewed by Blackburn, J., in a later 
case, Wells v. Abraham^ L. R. 7 Q. B. 554 ; 41 L. J. Q. B. 306, who came 
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case (o) C. was indicted for breaking in^o the house and 
taking £260 out of the house of D., and was found guilty 
and burnt in the hand, having the benefit of clergy. D. 
then brought an action of trespass against C. for carrying 
away the £250. C. pleaded not guilty, and a special ver- 
dict was found stating these facts, and after two arguments 
for the defendants it was held by EoUe, C.J., and the rest 
of the Court that D. should recover. Other cases occur in 
the reports upon the same point. In one (jp) a- plaintiff 
was held entitled to recover for a felonious assault on him 
by stabbing, though the defendant had been acquitted^ 
such acquittal not having been shewn to have been pro- 
cured by collusion. In another (5) the assignees of a 
banking house were held liable to be sued for the proceeds 
of a forgery by one of the partners who had been convicted 
and executed for another forgery of a similar character. 
A later case (r) was decided in the Court of Eeview 
in bankruptcy. A savings bank clerk had embezzled 



to the conclusion that such a nonsuit would have been wrong, and that 
a plaintiff who had obtained a verdict on the trial of an issue in trover 
for a brooch where the evidence tended to shew that the defendant had 
stolen the brooch, was entitled to keep her verdict, and the rest of the 
Court held the same view. In a very recent case, Ex parte Ball, In re 
S/iepherd, 10 Ch. D. 667 ; 48 L. J. By. 57, Brarawell, L.J., gave very cogent 
reasons against the existence of any such general rule, but held, that 
the rule did not apply to prevent proof against the estate of the criminal 
who had become bankrupt. In this case Baggallay, L.J., laid down that 
the cause of action arose on the commission of the offence, and that not- 
withstanding the existence of the cause of action the policy of the law- 
would not allow the person injured to obtain civil redress if he had failed 
in his duty of bringing or endeavouring to bring the offender to justice. . 
In a later case on this subject. Midland Insurance Co. v. Smith, 6 Q. B. D. 
561 ; 50 L. J. Q. B. 329, Williams, J., expressed his concurrence in the 
views of Baggallay, L.J., but held that a statement of claim need not 
shew that the felon had been prosecuted. See, too, Ex parte Leslie, In re 
Guerrier, 20 Ch. D. 131. 

(0) Da'jckes v. Coveneigh, Styles, 346. 

Ip) Cro^y V. Leng, 12 East, 409. , 

Iq) Stone v. Martin, 6 B. & 0. 551. , 

(r) Ex parte Jones, In re Jones, 2 M. & A. 193. 
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upwards of £7000. He had been indicted for embezzle- 
ment of some of the Bums and was, from difficnltiesconnected 
witU the proof of the case, acquitted, and it was evident 
that if he were proceeded against for embezzling any of 
the other sums the same result would ensue, and it was 
held that proof could be made for the whole sum embezzled. 
So, too, where (<) there had been no prosecution, and the 
derk who had embezzled the money of his employers had 
died before his crime was discovered, the employers were 
allowed to prove against his estate, which was being ad- 
ministered in the Court of Chancery {£). 

In cases of proceedings before magistrates the person 
prosecuting for a crime seems to be more concerned in the 
prosecution than he is in offences tried at the assizes or 
quarter sessions, but this is really only a difference in de- 
gree and not in principle, and though no decision seems 
to be reported on such a case, probably on account of the 
smallness of matters decided before magistrates, the same 
principle must apply. 

The authorities cited, therefore, clearly establish that a 
crime producing an injury to another does give a right of 
action to the person injured. 

t It will be observed that in all the cases cited the crimes 
were eiUier crimes plainly such at Common Law or crimes 
for which no particular method was prescribed by which 
the law was to be put in force against the offender. In 
the cases, however, to which the question under the con- 
sideration of Brett, L.J., applies, a particular mode of 
proceedings is pointed out, namely, that before magistrates, 
and a penalty is imposed to be recovered by that proceeding. 
Now the rule in such cases is laid down by Lord Mans- 
field (k), following an earlier case (x), and is as follows : 

(«) TncHom T. GatriU. 2 Sm. & G. 353 ; 23 L. J. Ch. 783, 
{t) The judgment of Wood, V.C, in Dvdiey and West Bromtcich Banimj 
Co. T. Sj^tile, 1 J. & H. 14, also bears opoo this point. 
(«) £^jc T. ^wiwisoa, 2 Burr, 799, 805. 
{X} Castl^M Ca^j Cro. Jac 643. 
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" The true rule of distinction eeems to be, that where the 
offence intended to be guarded against by a statute, was 
punishable before the making of such -statute prescribing 
a particular method of punishing it, there such particular 
remedy is cumulative, and does not take away the former 
remedy ; but when the statute only enftcts * That the 
doing any act not punishable before shall for the future 
be punishable in such and such a particular manner,' there 
it is necessary that such particular method, by such act pre- 
ficribed must be specifically pursued, and not the common 
law method of an indictment." This dictum has been fol- 
lowed and some^^hat enlarged by subsequent decisions. 
They establish that any act done which is prohibited by 
an Act of Parliament is indictable as an offence if a penalty 
is attached to it by a separate and substantive clause. 
Thus in one case (y) Ashurst, J., says, " It is a clear and 
established principle that when a new offence is created by 
an Act of Parliament, and a penalty is annexed to it by a 
separate and substantive clause, it is not necessary for the 
prosecutor to sue for the penalty, but he may proceed on 
the prior clause, on the ground of its being a misde- 
meanour," and in another case (2) Lord Denman, C.J., 
says : " I am of opinion that wherever a person does an act 
which a statute, on public grounds, has prohibited generally, 
he is liable to an indictment. I quite agree that, where in 
the clause containing the pr6hibition; a particular mode of 
enforcing the prohibition is prescribed, and the offence is 
new, that mode only can be pursued. The case is then as 
if the statute had simply declared that the party doing the 
act was liable to the particular punishment. But, where 
there is a distinct absolute prohibition, the" act is indict- 
able." It 'is true that these dicta refer to prohibitory 
statutes, but it is mere splitting straws to hold that a 
person who does something prohibited by a statute stands 

Xy) Rex V. Harris, 4 T. R. 202, 205. 
(«) Meg.Y. Buchanan, 8 Q. B. 883, 887. 
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in any different position from one who omits to perform a 
daty imposed by a statute. 

Still it may be argued that as a particular mode of pro- 
ceeding is pointed out in the cases alluded to by Brett, 
L.J. (a), a different rule should be applied, and that it 
ought to be held that in all such cases the person injured 
should have no action at alL Some of the decisions cited 
above are, however, decisive against any such exception 
being made. For instance, embezzlement was first made 
an offence generally in the year 1798 (6), and it was pro- 
vided in one section that a person committing the offence 
should be deemed to have feloniously stolen the money or 
goods embezzled, and being convicted should be liable to 
be transported for any term not exceeding fourteen years. 
Now this being the creation of a new offence (c), and the , 
penalty being imposed by the same section, it might be 
argued that such penalty alone was all for which the 
offender was to be made liable, and that no action at' la.w 
or suit in equity would lie for damage ensuing from the 
crime. The cases above cited shew that the argument is 
unsound, and since, as above pointed out, the proceedings 
before magistrates only differ in degree and not in princi- 
ple from those on an indictment, the mere fact that a pro^ 
ceeding before magistrates is pointed out by the statute 
cannot be held to prevent a right of action arising from 
damage ensuing from a breach of the provisions of a 
stat\ite. 

A statute might, however, be so worded as to make the 
breach of its provisions a wrong for which a penalty to be 
sued for is the sole remedy which a person injured can 

■» ■ 

(a) Such cases as these are cases of " injaria," within th« Lex Aqtiilla 
of the Civil Law, ante, p. 42. 

(6) 39 Geo. Ill, c. 85. An Act 21 Hen. VIIL c. 7, made embezzlement by 
servants of thei^ master's goods delivered to them to keep felony. This 
statute is repealed by 7 & 8 Geo. IV. c. 27. 

(c) The statute recites that it is doubtful whether the offence is 
elony. 
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have. Thus a statute was passed (d) that all the King's 
subjects should set out their tithes, and that no one should 
carry away any such tithes before he had justly set forth 
the tenth part for the tithe thereof "under pain of the 
forfeiture of treble value of the tithes so taken or carried 
away." On this statute Coke saj^s (e), "Albeit this 
branch doth not give the forfeiture to any person in 
certain, and therefore it was pretended that the forfeiture 
should be given to the King. And thereupon, upon this 
branch the Attorney-General, Act 29 Eliz., did exhibit an 
information in the Exchequer against Wood of Cam- 
bridgeshire for this treble forfeiture for carrying. away his 
tithes before they were justly divided. The defendant 
pleaded not guilty, and by a jury at the bar he was found 
guilty ; and in arrest of judgment it was moved that in 
this case the forfeiture was not given to the King, for 
that the words of the Act be under the pain of the for- 
feiture of the treble value of the tithes so taken away. 
And whensoever a forfeiture is given against him that doth 
dispossess, &c., the owner of his property, as here he doth of 
his tithes, there the forfeiture is given to the party grieved 
or dispossessed, and the rather for that this is an additional 
law as hath been said, and made for the benefit of the pro- 
prietor of the tithes. And so it was adjudged by Sir Eoger 
Marwood, and the whole Court of the Exchequer : Pasch. 
29 Eliz. (/). And this was the first leading case, that was 
adjudged upon this point, and ever since it hath been 
received for law, and the party interested in the tithes 
doth in an action of debt recover the treble value. And 
so it was also adjudged, Act 40 Eliz. Kot. 699, where Rol ert 
Bedell and Sarah his wife, in the right of his wife, joined 
in an action of debt for the treble forfeiture. A record 
well examined and adjudged, and worthy to be a precedent.'* 

(J) 2 & 3 Edw. VI. c. 13, s. 1. 
(e) 2 Inst. 650. 

(/") This case is referred to as Wood v. ffatton, in Beadle v. Shcrmcmy 
Cro. Eliz. 608, KL3, the next case cited. 

F 
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In such a case it is clear that the remedy provided by the 
Act is the only means of restoring the party injured. 
With the exception of such cases it would seem absurd to 
hold that a person injured by the breach of a statutory 
duty, imposed for his benefit, is deprived of any remedy 
except that provided by the statute. Especially is this ab- 
surdity apparent when, as in the case 6f Couch v. Sted (</), 
only one person could sue for the penalty however many 
persons were damaged by the breach of the duty, and 
when that person might be either the pei*son injured or 
any person who chose to institute proceedings without 
being injured at all, or even any person suing without 
any injury having occurred. 

Now, to consider the opinion of the Lord Chancellor, in 
which, as it was essential to the decision of the case, 
Cockbum, C.J., and Brett, L.J., must have concurred. 
It will be remembered that that opinion was, that the 
mere breach of a statutory duty did not necessarily give 
a right of action to a person injured in consequence of 
that breach. This opinion, though negative in form, may 
be considered as equivalent to the two following propo- 
sitions, viz., first, that in order to entitle the person 
injured to an action for the breach of the statutory duty 
the duty must have been imposed for his benefit; and, 
secondly, that the injury must have been such as might 
have been expected to result probably from that breach. 
The first of these propositions is well illustrated by a case 
before the Court of Exchequer (/a). Certain provisions 
were contained in an Act of Parliament and orders under 
it, as to the carriage of cattle on the seas with the view of 
preventing the spread of contagious diseases, and not of 
protecting them against the perils of the sea. Some 
sheep belonging to the plaintiff were washed overboard 
by reason of the defendants not having complied with 

{g) 3 E. & B. 402 ; 23 L. J. Q. B. 121. 

<A) Gorris v. ScUt, L. R. 9 Ex. 125 ; 43 L. J. Ex. 92 
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tliese provisions, and it was held that the plaintiff could 
not recover against the defendants. In delivering judg- 
ment Kelly, C.B., said : " The argument of the defendant 
is that the Act has imposed penalties to secure the obser- 
vance of its provisions, and that according to the general 
rule the remedy prescribed by the statute must be pur- 
sued ; that although when penalties are imposed for the 
violation of a statutory duty a person aggrieved by its 
violation may sometimes maintain an action for the 
damage so caused, that must be in cases where the object 
of the statute is to confer a benefit on individuals and to 
protect them against the evil consequences which the 
statute was designed to prevent and which have in fact 
ensued, but that if the object is not to protect individuals 
against the consequences which have in fact ensued it is 
otherwise ; that if, therefore, by reason of the precautions 
in question not having been taken the plaintiffs had sus- 
tained that damage against which it was intended to 
secure them an action would lie, but that when the 
damage is of such a nature as was not contemplated at 
all by the statute, and as to which it was not intended 
to confer any benefit on the plaintiffs, they cannot main- 
tain an action founded on the neglect ... If we could see 
that it was the object, or among the objects, of this Act 
that the owners of sheep and cattle coming from a foreign 
port should be protected by the means described against 
the danger of their property being washed overboard or 
lost by the perils of the sea, the present action would 
be within the principle. But looking at the Act it ia 
perfectly clear that its provisions were all enacted with 
a totally different view. There was no purpose, direct 
or indirect, to protect against such damage, but, as is 
recited in the preamble, the Act is directed against the 
possibility of sheep or cattle being exposed to disease on 
their way to this country . . . That being so, if by reason 
of the default in question the plaintiff's sheep had been 

F 2 
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overcrowded or had been caused unnecessary snffering, 
and so had arrived in this conntrv in a state of disease, 
I do not say that they might not have maintained this 
action. Bat the damage complained of here is something 
totally apart from the object of the Act of Parliament, 
and it is in accordance with all the authorities to say that 
the action is not maintainable." The other judges con- 
curred, and judgment was given for the defendant (i). 

The second of these propositions is supported by a case 
before the Court of Common Fleas (k). The defendants' 
servants, in breach of an Act of Parliament (Z), washed a 
van in a public street and allowed the waste water to run 
down the gutter towards a grating leading to the sewer 
about twenty-five yards off. In consequence of the extreme 
severity of the weather the grating was obstructed with 
ice, and the water flowed over a portion of the causeway, 
which was ill-paved and uneven, and there froze. There 
was no evidence that the defendant knew of the grating 
being obstructed. The plaintiff's horse, while being led 
past the spot, slipped upon the ice and broke his leg, 
and it was held that the consequence was too remote 
to be attributed to the wrongful act of the defendant. 
Bovill, C.J., said (m) : " No doubt one who commits a 
wrongful act is responsible for the ordinary consequences 
which are likely to result therefrom, but generally speak- 
ing he is not liable for damage which is not the natural 
or ordinary consequence of such an act unlets it be shewn 
that he knows, or has reasonable means of knowing, that 
consequences not usually resulting from the act are, by 
reason of some existing cause, likely to intervene so as to 
occasion damage to a third perBon. "Where there is no 

(t) The law had been similarly laid down by Kelly, C.B., in his charge 
to the jury in Blamires v. Lancashire and Yorkshire By, Co., L. R. 8 Ljs. 
283, 286 ; 42 L. J. Ex. 182. 

{k) Sharp V. PoueW, L. R. 7 C. P. 213 ; 4.1 L. J. C. P 95. 

(0 2 & 3 Vict. c. 47, 8. 64. 

(m; P age 258. 
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reason to expect it, and no knowledge in the person doing 
the wrongful act that such a state of things exists as to 
render the damage probable if injury does result to a third 
person, it is generally considered that the wrongful act is 
not the proximate cause of the injury so as to render the 
wrongdoer liable to an action. ... I am content, however, 
to found my judgment upon the other part of the case, viz. 
that the injury was not of such a character as the defen- 
dant could have contemplated as the ordinary or likely 
consequence to result from his permitting his van to be . 
washed in the public street." Grove, J., said ; " I am 
entirely of the same opinion. I think the act of the 
defendant was not the ordinary or proximate cause of 
the damage to the plaintiffs horse or within the ordinary 
consequences which the defendant may be presumed to 
have contemplated, or for which he is responsible. The 
expression the * natural ' consequence, which has been 
used in so many cases, and which I myself have no doubt 
often used, by no means conveys to the mind an adequate 
notion of what is meant : ' probable ' would perhaps be a 
better expression. ... I cannot therefore see that the 
damage to the plaintiffs horse was the proximate or the 
probable result of the washing of the defendant's van in 
the street rather than in his own stable or coach-house. 
I think Mr. Lanyon put the case upon the true ground. 
The damage complained of was not proximately caused 
by the original wrongful act of the defendant." And 
Keating, J., said : " I prefer to rest my judgment on the 
ground that the damage did not immediately flow from 
the wrongful act of the defendant, nor was such a pro- 
bable or likely result as to make him responsible for it. 
The natural consequence, if that be a correct expression, 
of the wrongful act of the defendant would have been 
that the water would, under ordinary circumstances, have 
flowed along the gutter or channel, and so down the 
grating to the sewer . . . The damage in question not 



70 AS TO CAUSES OF ACTION UNDEB 

being one which the defendant could fairly be expected 
to anticipate, as likely to ensue from his act is, in my 
judgment, too remote." 

On the whole, as the result of the cases considered, the 
proposition above enunciated seems to be established. It 
is that where a person is bound by statute to do a certain 
thing, and such obligation is manifestly imposed upon 
him in order that another person may derive a benefit 
from the fulfilment of that obligation, a particular duty is 
cast upon that person, and the failure by him to fulfil 
that duty constitutes negligence on his part. 

Another species of negligence is failure in the duty of 
providing reasonable safety for others. This species only 
dijQfers from that which has just been considered, in that 
in the one case a statute has enacted what the duty is, 
and on the other the measure of the duty is not defined. 
In regard to it, it is as well to point out that before the 
Employers' Liability Act, 1880, came into operation, but 
few cases could occur in which a workman could sue his 
employer for an injury resulting from a breach of this 
duty. The reason was that the Courts of law held that a 
workman who with knowledge that this duty was con- 
stantly not performed continued at his work was con- 
sidered to have acquiesced in the failure to perform the 
duty, and that no action lay, in accordance with the 
maxim volenti nonfit injuria (n). The most extreme case of 
this kind occurred in 1866 (o). The defendant was a 
maker of locomotive engines, and employing a great 
number of men. In the course of the work a travelling 
crane was used to hoist the engines, and convey them to 
tenders for their carriages. The crane moved on a tram- 

(n) Skipp V. Eastern Counties By. Co., 9 Exch. R. 223 ; 23 L. J. Ex. 23 ; 
Assop V. Yates, 2 H. & N. 768, sub. nom. AUop v. Yates, 27 L. J. Ex. 156 
(a fuller report); Dynen v. Leach, 26 L. J. Ex. 221 ; Williams v. Clough, 
3 H. & N. 258 ; 27 L. J. Ex. 325 ; Griffiths v. Gidlow, 3 H. & N. 648 ; 
27 L. J. Ex. 404 ; Senicn- v. Ward, 1 E. & E. 385 ; 28 L. J. Q. B. 139. 

(o) Feltham v. England, 7 B. & S. 676 ; L. R. 2 Q. B. 33 ; 36 L. J. Q. B. 14. 
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way resting on beams of timber, and supported by piers of 
brickwork. The piers had been recently partly repaired 
and partly rebuilt, and the brickwork was fresh. At the 
time of the accident the piers first gave way, and then 
the beams broke from the strain thus cast upon them. 
The accident occurred on the first occasion of using the 
crane, and it was the first time the plaintiff had been 
employed upon it. There was no evidence that there was 
any defect in the crane or negligence in the mode in 
which it was used, or that the engine was of unreasonable 
or improper weight, nor of any personal privity or inter- 
ference by the defendant, but his foreman or manager was 
present and gave the directions in execution of which the 
plaintiff was injured, and it was held that the defendant 
was not liable, for there was no evidence of personal neg- 
ligence in the defendant. The judgment was delivered 
by Mellor, J., who said, "With regard to the second 
ground relied upon on the part of the plaintiff, we can 
find no evidence of personal negligence to fix the master. 
There was nothing to shew that he had employed unskil- 
ful or incompetent persons to build the piers, or that he 
did know or ought to have known that they were in- 
sufficient for the use to which they were to be applied. 
He was a maker of engines, and therefore in that sense an 
engineer, but not in the sense that he possessed special 
knowledge as to the strength or sufficiency of brickwork. 
We cannot in the absence of such evidence say there was 
any case fit to be submitted to the jury as to this ground 
of liability, and we think that the rule to enter a nonsuit 
ought to be absolute." 

There are however a few cases (jp) reported in which 
actions against employers on the ground of their negli- 
g,ence in providing reasonable safety for their workmen 

(/>) Rdberts v. Smith, 2 H. & N. 213; 26 L. J. Ex. 319; Ashworth v. 
Stanmx, 3 E. & E. 701 ; 30 L. J. Q. B. 183 ; Mellors v. S/iaw, 1 B. & S. 
437 ; 30 L. J. Q, B. 333. 
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have been held to be maintainable. In the two latest the 
defendants were themselves working with the plaintiff, 
but in the earliest case this was not so. The action was 
brought by a bricklayer against his master to recover 
damages for injuries sustained from the falling of a 
scaffold. Another workman had selected the short pieces 
of timber called putlogs, on which the floor was laid for 
the bricklayers to standi upon, and finding them in bad 
condition had broken several that were rotten and worm- 
eaten. The defendant had asked who had so broken 
them, and on the workman saying that he had, replied 
that he had no business to do so, and that they would do 
very well as there were no bricks or mortar to be put 
upon them. The workman then selected such as he 
thought were sound, and constructed the scaffold, using 
three pieces where one would have done, and he gave 
evidence that he thought it was safe for the weight which 
was going on. The injury to the plaintiff was caused by 
the breaking of one of these pieces. At the trial the Lord 
Chief Baron directed a nonsuit. A rule was obtained for 
a new trial, and it was agreed between the counsel that it 
should be discharged by the Court of Exchequer, and an 
appeal brought in the Court of Exchequer Chamber. In 
the course of the argument Cockbum, C. J., said, " It is 
clear that there was evidence to go to the jury that the 
accident was caused by the negligence of the master ; the 
question is, not whether the master believed the putlogs 
sufficiently strong, but whether he was justified in be- 
lieving tlieui so," and he afterwards put the case of the 
employment of competent servants, but giving them 
materials that were rotten and could not safely be used, 
and said that the master here was himself guilty of negli- 
gence. The api>eal was allowed, and the Court all agreed 
that it was quite clear that there was evidence to go to 
the jury, and Willes, J., said that it must be understood 
that the rule was granted upon the ground that there 
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appeared to have been evidence of the personal interfer- 
ence and negligence of the master. 

Though it would seem that this is the only simple case 
of this nature which occurs in the reports of cases in 
England, the obligation of the master to find competent 
men and proper and safe materials for his workmen has 
been laid down so frequently that it cannot be ques- 
tioned (5). The grounds of this view were laid down 
clearly by Blackburn, J., in one case (r). He says: "If 
the master has by his own personal negligence or mal- 
feasance enhanced the risk to which the servant is exposed 
beyond those natural risks of the employment which must 
be presumed to have been in contemplation when the 
employment was accepted, as, for instance, by knowingly 
employing incompetent servants or supplying defective 
machinery, or the like, no defence founded on this prin- 
ciple can apply ; for the servant does not, as an implied 
part of his contract, take upon himself any other risks 
than those naturally incident to the employment." This 
reasoning is also the groimd of another principle of law 
on the point now under consideration, viz. that if the 
employer himself, or one of the employers, engages in the 
work, and is guilty of negligence, the workman has a 
right of action against all his employers. Thus in one 
case («) the defendants were lessees of a coal-pit as part- 
ners. The plaintiff was a pitman employed by them in 
the pit, and while so employed one of the defendants was 
acting as banksman. His duty was to receive the corf 

{q) Hutchinson v. York, Newcastle, and Berwick By. Co., 5 Exch. R. 343, 
see p. 353 ; Bryden v. Stewart, 2 Macq. 30, see p. 35 ; Tarrant v. Webh, 
18 C. B. 797 ; 25 L. J. C. P. 261 ; Wiggett v. Fox, 11 Exch. R. 832, see 
p. 839; 25 L. J. Ex. 188; Bartonshiil Coal Co. v. Beid, 3 Macq. 266, see 
p. 288; Same Co. v. Macguire, 3 Macq. 300, see p. 310; Ormowl v. 
Holland, E. B. & E. 102; PoUer v. Faulkner, 1 B. & S. 800, see p. 806; 
31 L. J. Q. B. 30; WiUon v. Merry, L. R. 1 Sc. App. 326 ; Allen v. Tlie 
New Cos Co., 1 Ex D. 251, see p. 254 ; 45 L. J. Q. B. 668. 

(r) Morgan v. Vale of Neatli B>/. Co., 5 B. & S. 570, p. 579 ; 33 L. J. 
Q. B. 260, affirmed 5 B. & S. 736 •, L. R. 1 Q. B. 149 ; 35 L. J. Q. B. 23. 

(a) Ashworth v. Stanwix, 3 E. & E. 701 ; 30 L. J. Q. B. 183. 
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full of coals as it came up, and to place it on a tram, and 
to hook on the corf which was to go down empty. One of 
the tram-plates was loose, and while the defendant was 
acting as banksman, and after he had been told of the 
insecure state of the tram-plate, it fell down the pit and 
injured the plaintiff. It was not shewn that the other 
defendant, who was absent at the time of the accident, 
knew that the tram-plate was loose. At the trial the 
jury found a verdict against the defendant ^ho had 
acted as banksman, and, by the direction of the learned 
judge, a verdict for the other defendant. A rule for a 
verdict to be entered against both defendants was obtained 
and argued. In the course of the argument, Cockbum, C.J., 
asked whether a servant could be supposed to contemplate 
the peculiar risk of an injury caused by the negligence of 
his master while acting as a fellow-servant. The judg- 
ment of the Court was delivered by Crompton, J., who, 
after reference to the case of BartonshiU Coed Co. v. Beid (<), 
said ; " But the present case is distinguishable from the 
class of cases which have been referred to [i.e. cases of 
common employment] in the important particular that 
the defendant Walker, although, in fact, engaged jointly 
with the plaintiff in the work of the mine, was also a 
co-proprietor, and as such, one of the plaintiff's masters, 
and the question is whether this circumstance takes tho 
case out of the before-mentioned rule, and calls for the 
application of a different principle. We are of opinion 
that it does, and that the plaintiff is entitled to hold the 
defendant Stanwix responsible for the negligence of his 
co-proprietor and partner. The doctrine that a servant 
on entering the service of an employer takes on himself 
as a risk incidental to the service, the chance of injury 
arising from the negligence of fellow-servants engaged in 
the common employment, has no application in the case of 
the negligence of an employer. Though the chance of 

(t) 3 Macq. 266. 
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injury from the negligence of fellow-servants may be 
supposed to enter into the calculation of a servant in 
undertaking the service, it would be too much to say that 
the risk of danger from the negligence of a master, when 
engaged with him in their common work, enters in like 
manner into his speculation. From a master he is entitled 
' to expect the care and attention which the superior posi- 
tion and presumable sense of duty of the latter ought to 
command. The relation of master and servant does not 
the less subsist because -by some arrangement between 
the joint masters one of them takes on himself the 
functions of a workman. It is a fallacy to suppose that 
on that account the character of a master is converted 
into that of a fellow-labourer. Though engaged with the 
plaintiff in a common employment, Walker did not the 
less remain the master of the plaintiff and the partner of 
the defendant Stanwix. This being so, it follows that 
Stanwix must be liable in respect of the negligence 
through which injury has arisen to the plaintiff, as the 
relation of partner subsisted between Walker and Stanwix ; 
and, as the negligence was in a matter within the scope 
of a common undertaking, we think that Stanwix is 
equally liable with Walker. That a partner is liable for 
the negligence of his co-partner when engaged in the 
business of the partnership is not only clear in principle 
but is established by the case of Moreton v. Hordern (u) in 
this Court, where two proprietors of a stage-coach were 
held liable with a third for the negligence of the latter, by 
whom the coach had been driven. Now, it has never been 
doubted that for personal negligence of the master whereby 
injury is occasioned to the servant, the master will be 
liable. Personal negligence is clearly established against 
Walker, and it being admitted that the defendant Stanwix 
was his co-proprietor and partner, the latter must be held 
to be jointly responsible in respect of such negligence, 

(m) 4 B. & C. 223. 
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and is therefore liable in this action. The rule must be 
made absolute to enter the verdict against him as well as 
against the other defendant." 

A similar case (sc) occurred very soon after. The plain- 
tiff was employed at a coal-pit by the two defendants, one 
of whom acted as manager. It was douVitful whether the 
accident was caused by some of the side of a shaft, up 
which the plaintiff was ascending, falling upon his head, 
or by his striking his head against one of the stays of the 
shaft. Evidence was given that the defendants had ex- 
ercised the same ordinary care and vigilance as was used 
in collieries in the neighbourhood to keep shafts safe, and 
that the shaft had been safely used for six years before the 
accident, and without any remonstrance or notice to the de- 
fendants that it was dangerous. The jury found both the 
defendants guilty of personal negligence as to the state of 
the shaft. It seems to have been assumed throughout that 
the defendant, who did not act as manager, took personally 
no part in the working of the pit. A rule nisi for a non- 
suit on the ground that there was no evidence to go to the 
jury was obtained (y), and on cause shewn, Blackburn, J., 
in the course of the argument said : " If the defendant 
ought to have known that it {i,e, the shaft] was in an 
unsafe condition, the declaration is proved." At the close 
of the argument the rule was discharged. In delivering 
liis judgment Compton, J., said : " After the decision 
of this Court in Aahucorth v. Stanmx (z) which, I think, 
was a right decision, we must hold that if the defendant 
Shaw is liable for personal negligence, his partner, the 
other defendant, is liable also." After commenting on the 
evidence he proceeded as follows : " Then it is said that 
the case falls within the principle of Priestley v. Fowler (a) 

(a:) Mellors v Shawy 1 B. & S. 437 ; 30 L. J. Q. B. 333. 
(y) The judges thought the verdict unsatisfactory, but the plaintiff did 
not ask tor a new trial on that ground. 
(z) 3 K. & E. 701 ; 30 L. J. Q. B. 183. 
(a) 3 M. & W. 1. 
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and that class of cases, in which an action against the 
muster has been held not maintainable. I have thought 
that case tatlier inconsistent with the later cases on the 
subject, but considering what was said by my brothers in 
those cases, and seeing, as my brother Blackburn has 
pointed out, that the declaration in Priestley v. Fowler (h) 
contained iio allegation that the defendant knew the de- 
fects in the van in which the plaintiff was placed, I con- 
ceive that the rule liid down iu that case, that a servant 
on entering the service of an employer takes upon himself 
the risks of the service does not »pply where there has 
been personal negligence in the master which causes tlio 
injury to the servant." Blackhurn, J., in giving his 
opijiion said : " Shaw being engaged in working the mine, 
Ashucorth V. Stantoix (c) establishes that if he is liable as 
master the other defendant is liable as master also. . . . 
Roberts v. Smith (d) in the Exchequer Chamber, however, 
establishes that where the injury has been caused by the 
personal interference or negligence of the master, the ser- 
vant may maintain an action against his master. There 
is this exception, that the right of action against the 
master does not extend to a case where the negligence of 
a fellow- servant causes the injury: the master is not 
identified with the servant for the purpose of making him 
liable for the servant's negligence. There is probably 
another exception, where the master has furnished instru- 
ments or machinery which are dangerous, but the servant 
knows that they are dangerous, and the danger is so normal 
that it is in the ordinary course of the employment ; in 
that case the servant cannot complain of an injury which 
he has sustained, because he undertook the employment 
with that risk. Dynen v. Leach (e) may be supported on 
that ground. In that case there was nothing to shew that 

(6) 3 M. & W. 1. 

{a) 3 E. & E. 701 ; 30 L. J. Q. B. 183. 
i^d) 2 H. & >;. 213 ; 2t> L. J. Ex. 319. 
^c; 26 L. J. Ei. 221. 
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the master knew, and that tlie servant did not know, the 
dangerous state of the machine. Therefore the plaintiff 
was in the position of a servant taking the employment 
vdih the accompanying risk, induced to do so by high 
wages. In this case there was such evidence, and there- 
fore the ground of non-liability does not apply." 

The obligation, however, on th©^ employer to find com- 
petent men and to provide proper and safe materials for his 
workmen is not an absolute obligation, that is, it does not 
eiLtend so far as to make him liable as if he had warranted 
to do so. The question is whether the master has been 
negligent in fulfilling that obligation. Thus, in one 
case (/) it was said by Cresswell, J. : " The question is 
whether it is negligence on the part of a master to employ 
an incompetent servant or workman, if he uses reasonable 
diligence in endeavouring to procure a competent one." 
In the same case Jervis, C.J., said: "The master may be 
responsible when he is personally guilty of negligence, 
but certainly not where he does his best to get competent 
persons. He is not bound to warrant their competency ;" 
and Willes, J., said of the rule laid down in Priestley v. 
Fowler ((/), " That rule is subject to this qualification, that 
the master is guilty of no want of care in the selection of 
proper servants." In another case (A) Lord Campbell, C. J., 
said : " There was no evidence of personal negligence ; the 
builders used due and reasonable care to have competent 
servants, and I think they used more than ordinary care, 
and took extraordinary precaution, that the plant should 
be sufficient. There being no evidence of personal negli- 
gence, either by interfering in the work, or in hiring ser- 
vants, or in choosing the implements, I am inclined to 
take some blame to myself for encouraging this application 
to the Court; for, according to both decided cases and to 

(/) Tarrant y, WM, 18 C. B. 797, see pp. 803, 804; 25 L. J. C. P. 261. 

(y) 3 M. & W. 1. 

(A) O/tnond v. Holland, E. B. & E. 102, 105. 
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principle, it must fail." In giving judgment to the same 
effect, Wightman, J., said : " The question is whether the 
misfortune which befell the plaintiff arose from want of 
proper care in the defendants, either in choosing their 
servants or in examining the plant. It is said that the 
person appointed to examine the materials was selected 
because he was gatekeeper, and that he is, therefore, pre- 
sumably incompetent. I should rather infer that he was 
made gatekeeper because he had been selected to examine 
the materials, but at all events there was no evidence 
that he was incompetent, or, even if he was, that there was 
any negligence on the defendants personally ;" and Comp- 
ton, J., said, " I think that the rule of law laid down by 
Mr; Hill is accurate, namely, that the master is not liable 
unless there be personal negligence on his part, which 
negligence may be either in personally interfering in the 
work or in selecting the servants who do interfere. On 
this point we are concluded by the decisions in Courts of 
co-ordinate jurisdiction." Again, Erie, C. J., in delivering 
the judgment of the Court of Exchequer Chamber in a 
case (i) of this nature, stated the law to be as follows : 
"As between master and servant, the duty of the master 
is to take due care to employ other servants of competent 
skill and ordinary carefulness. When he has done that 
he has done his duty as between himself and his ser- 
vants." Finally, in the case so often cited before (y), 
Lord Cairns, C, eaid : " What the master is, in my 
opinion, bound to his servant to do, in the event of his not 
personally superintending and directing the work, is to 
select proper and competent persons to do so, and to fur- 
nish them with adequate materials and resources for the 
work. When he has done this he has, in my opinion, 
done all that ho is bound to do." And Lord Colonsay : 
"I think there are duties incumbent on masters with 
reference to the safety of labourers in mines and factories, 

(0 Potter V. Faulkner, 1 B. & S. 800, p. 806 ; 31 L. J. Q. B. 30. 
ij) Wilsm V. Mary^ L. R. 1 Sc. Ap. 326, pp. 332, 344. 
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on the fulfilment of which the labourers are entitled to 
rely, and for the failure of which the master may be 
responsible. A total neglect to provide any system of 
ventilation for the mine may be of that character. Cul- 
pable negligence in supervision, if the master takes the 
supervision on himself, or, where he devolves it on others, 
the heedless selection of unskilful or incompetent persons 
for the duty, or the failure to provide or supply the means 
of providing proper machinery or materials, may furnish 
grounds of liability, and there may be other duties, vary- 
ing according to the nature of the employment, wherein 
if the master fails he may be responsible (A;)." It be- 
comes, therefore, a question in each case whether the 
employer has used due and reasonable care to find proper 
and competent men, and to provide proper and safe 
materials for his workmen. 

It is, of course, impossible to give any definition more 
precise than the above of this obligation, but there is one 
class of authorities which occurred before the passing of 
the Employers' Liability Act, 1880, shewing that, under 
one particular state of circumstances, the master will be 
held to have used such due and reasonable care, although 
he might have rendered the position of his workmen 
more safe. These authorities are decisions upon the 
question whether, where an employer uses engines or 
machinery differing from and less safe than those in 
general use, and the workman has the same means of 
knowledge as the employer, the latter shall bo held liable 
for negligence in the case of an accident. 1'he first of 
these authorities (Z) was on an appeal from the Court 
of Passage at Liverpool, the learned judge having non- 
suited the plaintiff, who sued for compensation as the 
administratrix of a man who had been killed in the de- 
fendant's manufactory. The deceased was a labourer em- 
ployed by the defendant, a sugar refiner, and his duty 

(A) See too Allen v. The Ne>n Gas Co., 1 Ex. D. 251 ; 45 L. J. Q. B. 668. 
(/) Dynen v. L&ich, 26 L. J. Ex. 221. 
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was to fill sugar-moulds and hoist them up to higher 
floors by means of machinery. The defendant had foi 
some time adopted the usual course of putting the sugar 
moulds, when filled, into a sort of net bag, which effectually 
prevented any accident. He had, however, altered that 
course, and from motives of economy substituted a kind of 
clip, which laid hold of the rim of the mould. The 
deceased had filled a mould and fastened it to the clip, but, 
when it was being laised, it slipped from the clip and fell 
on his head and killed him. In the course of the argu- 
ment it was urged that the negligeme consisted in the 
use of the clip, upon which Bramwell, B., said, " As to 
its not being usual that is immaterial," and, when it was 
further urged that it was unsafe, Pollock, C.B., said, 
** Then the deceased should not have used it;" and after- 
wards the same learned judge said ; " As to the method 
being usual, there was no evidence except that a safer 
method had been used ; but a master is not bound to use 
the safest method. A pair of steps is safer than a ladder, 
but business could not go gn if ladders were discarded." 
In delivering his judgment, Bramwell, B., declared the 
law to be as follows : " There is nothing legally wrongful 
in the use by an employer of works or machinery more or 
less dangerous to his workmen, or less safe than other 
which might be adopted. It may be inhuman so to carry 
on his works as to expose his workmen to peril of their 
lives, but it does not create a right of action for an injury 
which it may occasion when, as in this case, the workman 
has known all the facts and is as well acquainted as the 
master with the nature of the machinery, and voluntarily 
uses it. That was not so in the case (w) cited from the 
House of Lords, in which the workman had nothing to do 
with the stone the fall of which was the proximate cause 
of the occurrence. Here, on the contrary, the workman's 
own act was the proximate cause. Whether, therefore, 

(m) Fatersim v. Wallace, 1 Macq. 748. 

G 
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on the principle that the party oantribnted to or was the 
proximate canse of the injury, or upon the principle that 
a servant cannot sustain an action against a master for the 
mere n^ligenoe of a servant, this action cannot be sus- 
tained.** Ghannell, B., after disclaiming any right to 
speculate on the cause of the accident, said : *' I rest my 
judgment on the ground that the deceased himself con- 
tinued in the employ of the defendant and in the use of 
the clip with full knowledge of all the circumstances, so 
tiiat he directly contributed to the accident." 

In the next case on the point (n) the declaration alleged 
that the plaintiff was ordered by the defendant to go up a 
ladder which the defendant well knew to be unsafe, and 
going up, in the belief that it was fit and proper for use, 
fell from the ladder and was injured. To this declaration 
there was a demurrer, and it was argued that the plaintiff 
was bound to negative his having had notice from the 
defendant that the ladder was unsafe and his having had 
the means of knowing its insecurity, but the Court, stop- 
ping the counsel for the plaintiff, gave judgment for him 
on the ground that the plaintiff was not bound to insert 
such negative averments in his declaration. In giving 
judgment, however, Bramwell, B., said : *' I abide by the 
opinion I expressed in the case referred to (o), that a 
master cannot be held liable for an accident to his servant 
while using machinery in his employment, simply because 
the master knows that such machinery is unsafe, if the 
servant has the same means of knowledge as the master. 
I should be inclined to say that the declaration is good or 
bad, as it does or does not negative the servant's means of 
knowledge. That, however, is a mere quobtion of special 
pleading, and as the Lord Chief Baron and my Brothers 
Martin and Channell are of opinion that the declaration 
is good, it is not necessary that I should farther inquire 

(n) miiams ▼. C/otyA, 3 H. & N. 258 ; 27 L. J. Ex. 325. 
{o) Dynen v. XiOcA, 26 L. J. £x. 221. 
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whether it ought to contain or does contain such an aver- 
ment." 

The last case (p) on the subject occurred in the same 
year and in the same Court. The plaintiff was a mine 
sinker employed by the defendant to assist in sinking a 
shaft for a coal mine. He was at work at the bottom of 
the shaft, and part of his duty^was to assist in filling tubs 
with water and earth, which, being attached to the ropo 
by the plaintiff himself, or his fellow-workmen below, were 
drawn up to the top by the rope, which ran over a 
pulley at the mouth of the shaft. The usual course in 
raising a tub was to attach it to the rope by hooks and 
to raise it a few feet, and if, on being tried it was found to 
be securely hooked, the man at the bottom of the shaft 
cried out "All right," and it was wound up. It was 
alleged to be the duty of the banksman when a tub 
arrived a little above the surface of the ground to place a 
jiddy or slide, so as to prevent it falling down the shaft, 
when unhooked from the end of the rope. The defendant 
was in the habit of coming to the workings several times 
in the course of the day. He had provided a jiddy, and 
directed that it should be used, when earth was brought 
up, but had given no directions for its use when water 
was brought up (5). The defendant had employed a 
competent banksman. On the occasion in question the 
plaintiff had assisted in filling a tub with water. The tub, 
having been drawn to the surface to be emptied, fell from 
the top upon the plaintiff and injured him. Evidence was 
given that the jiddy ought to have been used for water, as 
well as for earth, and that the hook for attaching the tub 
to the rope was dangerous, not being fitted with a spring 

(jd) Griffiths V. Qidlov), 3 H. & N. 648 : 27 L. J. Ex. 404. 

((/) This appears from the judgment. The Law Journal report describes 
the jiddy as a cover to the tub, but from the judgment it is clear that 
this was not the case in the view of the Court. See, too, Abraham v. 
Reynolds, 5 H. & N. 143, in which the term "jiddy " is clearly used to 
designate something which was not a cover to a tub. 

G 2 
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or sufficiently long. It was suggested that the accident 
had arisen from the want of a jiddy and the defective hook, 
the tub having become released from the hook before it 
was properly landed. The plaintiff knew the hook which 
"^as used and had made no complaint of it, but he had 
complained in the defendant's presence that the jiddy was 
not used for water. Other workmen had complained of 
.the danger in working in the shaft with the tackle used. 
The learned judge, Byles, J., had directed the jury that 
they might find a verdict for the plaintiff, if they thought 
the accident was caused by the improper omission to use 
a part of the machinery, if such omission existed by the 
defendant's order or with his sanction ; in other words, that 
the defendant was liable, if the accident was occasioned by 
an improper and dangerous process habitually used by 
him or with his sanction. The jury found a verdict for 
the plaintiff. A motion was made for a rule for a new 
trial or to arrest the judgment. During the argument 
Martin, B., said, *' I think that he ought to have insisted 
on the jiddy being used for water. He gave orders to the 
banksman to use the jiddy for earth," and Pollock, C.B., 
said, " No doubt it is rather the business of a coachman 
than of the master to asceitain the state of the vehicle he 
drives. Suppose the wheel of a carriage is defective and 
the master observes it and expresses his opinion about it. 
If after that the servant choose to drive he would take his 
risk with his master," and afterwards he stated, " If there 
is a dangerous process which is convenient to the work- 
men the master is not bound to compel them to use a safe 
one. Thoy may for their mutual convenience incur the 
greater risk." The judgment of the Court on the rule for 
a new trial was delivered by V\ atson, B., making the rule 
absolute. He first considered the question as to the suffi- 
ciency of the hook, holding tliat on that ground the plain- 
tiff could not maintain an action. He then proceeded as 
follows : '* The second circumstance relied on was that an 
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apparatus called a jiddy was not used. It was proved that 
the defendant had supplied a jiddy for the purpose of being 
placed over the top of the pit, where the tub was emptied, 
and the workman at the top used it when soil or earth 
was brought up, but not when water was raised out of the 
pit. It was proved also that the defendant was in the 
habit of coming to the place where the pit was sinking 
several times daily. We think that the defendant is not 
rendered liable by these circumstances. He supplied a 
proper apparatus. The defendant's fellow-workmen neg- 
lected to use it. I'here was no evidence that the defendant 
gave any direction whatever to this effect, and it seems to 
us that to hold the defendant liable would be to utterly 
fritter away the rule that the master is not answerable for 
an injury caused to one servant by the negligence of ^ 
another . . . We therefore think that the rule must be 
absolute for a new trial." 

From these authorities it is clear that the mere fact 
that there are other and safer methods more generally 
used would not before the Employers' Liability Act, 1880, 
make the employer liable for injuries arising from the 
method actually used. 

These cases, however, are all before the passing of the 
Employers' Liability Act, 1880. It seems, however, that 
they are authorities in cases to which that Act applies. 
The Act provides that a workman shall have the same 
right of compensation and remedies against the employer 
as if the workman had not been a workman of, nor in the 
service of, the employer, nor engaged in his work, where 
personal injury is caused to the workman by reason of 
any defect in the condition of the ways, works, machinery, 
or plant connected with or used in the business of the 
employer (r), provided the workman did not know of 
the defect, or, knowing of it, had given information of it, 
or was aware that it was within the knowledge of the " 

(r) Sect. 1, sub-sect. (1). 
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employer or a superior to the workman («). Now in con- 
Btruing the Act it is clear that there must be ways, works, 
machinery, or plant, and a defect in their condition to 
enable the workman to recover. Hence the defect in the 
condition must be in the condition of the ways, works, 
&c., as they existed, and the mere fact that the ways, 
works, <&c., are not the safest that can be used, or even 
that safer are more generally used does not make the 
condition of those used defective. However unsafe they 
may be, if there be no defect in their condition, the work- 
man injured from their being unsafe will have no remedy 
under the Act. 

In addition to the cases of negligence already mentioned 
the following cases have been decided or assumed as a 
matter of course to be cases of negligence of fellow-work- 
men : misconstruction of a scaffold (t) ; allowing the lining 
of a shaft of a mine to be in such a state as to allow a stone 
to fall from the side of the shaft («) ; allowing a rymer 
(a piece of iron used to enlarge holes) to fall from a 
scaffold and to kill a fellow-workman (x) ; sending rail- 
way trucks against a truck on a turntable without warn- 
ing (y) ; the omission to carry out the regulations of a 
coal mine that the rope used to let the miners down the 
shaft should be tested every morning (z) ; using a rope in 
such a manner as to allow a bale of cotton to fall from 
an upper story of a warehouse on a person below (a) ; 
allowing a winch on board a ship to be in a defective 
and unsafe state (h) ; allowing the trenails which connect 

(s) Sect. 2, sab-sects. (1) and (3). 

(0 Wigmore v. Jay, 5 Exch. R. 354; Tarrant r. Webb, 18 C. B. 797 : 
25 L. J. C. P. 261. 

(tt) Bryden y. Steirart, 2 Macq. 30. 

(j?) Wiggett y. Fox, 11 Exch. R. 832 ; 25 L. J. Ex. 188. 

(y) Degg v. Midland By. Co., 26 L. J. Ex. 171. 

(?) Senior ▼. Ward, 1 E. & E. 385 ; 28 L. J. Q. B. 139. 

(a) Abraham v. Beynolds, 5 H. & N. 143 ; Botter v. Faulkner, 1 B. & S, 
800 ; 31 L. J. Q. B. 30. 

(P) Searle v. Lindsay, 11 C. B. N. 8. 429 ; 31 L. J. C. P. 106. 
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the sleeper with the chairs in which the rails of a 
railway are placed to be out of repair (c); allowing 
rails to be so much out of order that, on a loaded truck 
coming on them, one of them sprung up and caused 
injury (d) ; not supplying planks sufficient in number 
for a scaffolding (c) ; allowing an ^engine to project over 
a turntable so as to knock down a ladder when the engine 
was turned (/) ; not propping up the roof of a coal mine 
which had given signs of a probable fall {g) ; building a 
cotton mill in an improper manner (A) ; allowing an in- 
competent person to mix the explosive fluid used in making 
lucifer matches {%) ; turning a train into a siding so as to 
come into collision with another train (Ic) ; disregarding 
rule 6 in sect. 51 of 35 & 36 Vict. c. 76, and not with- 
drawing workmen after noxious gas had been found to 
prevail in a mine (Z) ; allowing a sack of grain which 
was being hoisted by means of a crane to fall (m) ; the 
falling asleep of an engineer who had charge of an 
engine (n) ; and allowing a barrel to sHp from a pulley 
so as to come across a flap and break the chain which 
supported the flap, and so cause injury (o). 

Having now discussed the question as to what is to 
be considered negligence, the Act clearly points out the 
persons for whose negligence the employer is to be liable. 

(c) Wailer v. South Eastern By. Co., 2 H. & C. 102 ; 32 L. J. Ex. 205. 

(d) Looegrove v. London, Brighton, and Soitth Coast By, Co,, 16 C. B. 
N. 8. 669 ; 33 L. J. C. P. 329. 

(e) Gallagher v. Piper, 16 C. B. N. 8. 669 ; 33 L. J. C. P. 329. 

(/) Morgan v. Vale of Neath By, Co., 5 B. & S. 570, 736 ; L. R. 1 Q. B. 
149 ; 33 L. J. Q. B. 260 ; 35 L. J. Q. B. 23. 

(g) Hall V. Johnson, 3 H. & C. 589 ; 34 L. J. Ex. 222. 

(A) Brown v. Accrington Cotton Co., 3 H. & C. 511 ; 34 L. J. Ex. 208. 

(0 Mu'-phy V. Smith, 19 C. B. N. s. 361. 

(k) Tunney v. Midland Hy. Co., L. R. 1 C. P. 291. 

(0 Hoicells Y. Landore Siemens Steel Co., L. R. 10 Q. B. 62 ; 44 L. J. 
Q. B. 25. 

(m) Lowell or Lavell v. ffo'cell, 1 C P. D. 161 ; 45 L. J. Q. B. 387. 

(n) Bourke v. White Moss Colliery Co., 1 C. P. D. 556 ; 2 C. P. D. 205; 
46 L. J. Q. B, 283. 

(o) Charles v. Taylor, Walker, ^ Co., 3 C. P. D. 492. See also casM 
tinder Lord Campbeirs Acts cited post, pp. 132, 133. 
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As regards any defect in the ways, works, machinery, and 
plant, the employer is only to be liable for the negligence 
of himself or of some person in his service, and entmsted 
by him with the duty of seeing that the ways, works, 
machinery, and plant were in proper condition (p). With 
regard to other negligence, not including the case of a 
railway, the negligence must be either that of a person 
in the service of the employer whose sole or principal 
duty is that of superintendence, and who is not ordinarily 
engaged in manual labour, such negligence being while he 
is so superintending (g), or that of a person in the service 
of the employer to whose orders or directions the workman 
was at the time of the injury bound to conform, and did 
-conform, *and such injury must have resulted from his 
having so conformed (r). In the case of a railway the 
negligence must be that of a person who has charge or 
control of any signal, points, locomotive engine, or train («), 
that is, any signalman, pointsman, engine-driver, or guard. 
This part of the Act has been the subject of judicial deci- 
sion. The plaintiff was a boy employed to stop and turn 
railway trucks at a place where they were loaded and 
unloaded, and to fasten on a rope by which they were 
moved by hydraulic power at the same place. The 
hydraulic power was set in motion by a servant of the 
railway compan}'. The latter negligently backed twelve 
trucks, and the plaintiff was caught between the last of 
the twelve trucks and the buffer of the truck which he 
was turning, and it was held that there was evidence to 
warrant the jury in finding that the servant of the rail- 
way company who had set the hydraulic power in motion 
was a person who had the charge or control of a train 
upon a railway within the meaning of the Act (<), The 

{p) Sect. 2, sub-sect. (1). 

\q) Sect. 1, sub-sect. (2), and sect. 8. 

(r) Sect. 1, sub-sect. (3). 

(s) Sect. 1, sub-sect. (5). 

{t) Qox V. G, W. Hy, Co,, 9 Q, B. D. 106. 
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only other case in which a workman is to be entitled to 
compensation for injury is where it results from any act 
or omission of any person in the service of the employer 
done or made in obedience to the rules or bj^e-laws of the 
employer, or in obedience to particular instructions given 
by any person delegated with the authority in that behalf, 
when such injury results from some impropriety or defect 
in such rules, bye-laws, or instructions; but no rule or 
bye-law approved and accepted as a proper rule or bye-law 
by one of Her Majesty's principal Secretaries of State or 
by the Board of Trade, or by any other department of 
Government under or by virtue of any Act of Parlia- 
ment, iff to be deemed an improper or defective rule or 
bye-law (tt). 

The Act goes on to provide that the workman and those 
claiming through him in the event of his death "shall 
have the same right of compensation and remedies against 
the employer as if the workman had not been a workman 
of nor in the service of the employer, nor engaged in his 
work " (a;). 

On these words a question may arise whether the Act 
in the cases to which it applies places a workman on 
exactly the same footing as a stranger. The difference 
will be apparent if we consider one case. Suppose that 
a superintendent gives orders to a workman to do some 
particular act in a manner not usually adopted and less 
safe than the usual method, and that injury occurs to the 
workman while obeying these orders. The rule as to what 
is negligence in such cases as to persons not workmen has 
been laid down by the House of Lords (y). A corporation 
had power to discharge waters through a channel, and did 
so, but, having power to repair the channel, neglected to 
cleanse it, and the water overflowed the banks and did 

(w) Sect. 1, sub-sect. (4) ; Sect. 2, sub-sect. (2). 

(x) Sect. 1. 

(y) Geddis t. Proprietors of Bann Reservoir^ 3 App. Cas. 430. 
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damage to the adjoining proprietors. Under this state of 
circumstances the corporation was held liable to an action 
for that damage. In giving his opinion to the House of 
Lords, Lord Blackburn said (z) : " An action does lie for 
doing that which the Legislature has authorized, if it be 
done negligently. And I think that, if by a reasonable 
exercise of the powers, either given by statute to the pro- 
moters, or which they have at common law, the damage 
could be prevented, it is, within this rule, ' negligence,' not 
to make such reasonable exercise of their powers. I do 
not think that it will be found that any of the cases (I do 
iiot cite them) are in conflict with that view of the law." 
Now, applying the principle contained in this dictum, it 
seems that in the supposed case the employer would be 
held liable. The superintendent would be guilty of negli- 
gence, and as the Act says that the workman is to have 
the same right of compensation and remedies as if he had 
not been a workman, it seems that the workman must 
be considered as a stranger, and therefore entitled to 
compensation. 

This view, indeed, is not destitute of authority. In 
January, 1882, a case (a) was heard on appeal from the 
Bloomsbury County Court before Field, J., and Huddle- 
ston, B. A widow of a carpenter brought an action 
against the employers of her late husband. The deceased 
met his death by falling ofif part of a scaffold, technically 
called a runner or gangway. In the County Court the 
plaintiff obtained a verdict for £50 damages. The counsel 
for the defendant moved for leave to enter a nonsuit, con- 
tending that there was no evidence of negligence on the 
part of the employer or of any person in his service having 
superintendence of the works. The main fact relied on 
was, that the deceased was improperly doing the work 

(«) Page 456. 

(a) Huxam v. Thoma. This case is reported in the County Courts 
Chronicle, vol. viii. n. 8. 265, and probably in the Law Times, but does not 
seem to be reported elsewhere. 



TEE EMPLOYERS LIABILITY ACT, 1880. 91 

from where lie fell, the planks he was standing on being 
never intended for men to stand on the extreme of them, and 
that in fact he had caused the accident through his own 
foolhardiness. The Court however declined to grant a rule, 
holding that there was evidence for the consideration of 
the judge (who had tried the case without a jury), and 
Field, J., referred to a case argued by himself when at the 
bar (6) of which the marginal note runs as follows : " Where 
the thing is shewn to be under the management of the 
defendant or his servants, and the accident is such as in 
the ordinary course of things does not happen, if those 
who have the management use proper care, it affords 
reasonable evidence in the absence of explanation by the 
defendant that the accident arose from want of care." 
The learned judge said that under the old law there 
would have been a good defence to the action, but this was 
just one of those cases within the meaning of the Act, 
which the Legislature passed to alter the existing law, ap.d 
Huddleston, B., concurred. Now in the case referred to by 
the learned judge, the plaintiff stood in the position of a 
stranger to the defendant company, and he seems there- 
fore to have been of opinion that the cases of negligence 
causing injury, which would give a stranger a right of 
action, would in the cases, specified in the Act, give a 
workman a similar right of action. 

One consequence of this view, if it be correct, is some- 
what absurd. For instance, the principle of the authori- 
ties before the Act already cited, seems to make it clear 
that if the employer himself had given the orders in the 
case supposed above, he would not, beforjB the Act, have 
been considered guilty of negligence, and there is nothing 
in the Act which gives the workman in such a case any 
right of action against his employer for negligence by the 
employer himself, and it has been decided that the Act 

(6) Scott T. L(md(m and St, Katharine's Dock Co,, S H. &. C. 596; 34 
L. J. Ex. 17, 220. 
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only applies to the particular cases specified in it (c). 
Hence the employer would be liable in such a case for the 
act of his superintendent, and yet not liable if he did 
the same act himself. 

Another consequence of this view is also absurd. The 
employer will be liable, because his superintendent does 
not adopt the safest mode of working, and not liable for 
conduct of the same nature with respect to the ways, 
works, machinery, and plant. 

It still however remains open to those who have to ad- 
minister the law to decide whether these absurdities or 
any others, which may be suggested, are feufficient to indi- 
cate an intention by the Legislature that the Act was 
only intended to render the employer liable to a rational 
extent, namely, for such acts only of those placed in 
authority by him, as would, if done by himself, be acts of 
negligence. 

Possibly however, with but few exceptions, the differ- 
ence between the measure of liability as regards strangers 
and as regards workmen, will not after all be found in 
practice to be very great. One of these exceptions, and 
that probably the chiefest, namely, danger in the works, 
ways, machinerj^, and plant, is provided for by the Act 
itself. It is clear that the words if he were not " a work- 
man of nor in the service of the employer nor engaged in 
his work," cannot receive the broadest construction (d), for 
the result would be that the workman would have no 
right to be on the premises and would be a trespasser, and 
therefore could not make any claim for any ordinary act 
of negligence of the nature mentioned in the Act. The 
Courts must therefore look upon the workman, either as a 
person having simply a license from the employer to be 
on the premises, or (which seems to be the intention of 

(c) Bolnns v. Cubitt, Nov. 1881, County Courts Chron. vol. viii. N. S, 
231. Not otherwise reported unless it be in the Law Times. 

(d) This has been decided, G,-iJfiths v. Dudley, 9 Q. B. D. 357 ; 51 L. J. 
Q, li. 543. 
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the Act though somewhat inconsistent with its language) 
as Toeing there on lawful business, and in both cases the 
Courts must impute to him from his having been there 
previously (when that is the case) some knowledge of the 
dangers likely to ensue from his being there ; and, having 
regard to the principle considered above (e), that all negli- 
gence is relative, the workman is to a very considerable 
extent taken out of the class of absolute strangers. Such 
a case (/) therefore as negligence in leaving a hole in a 
sugar refinery unfenced, would not be any authority in 
favour of the workman in a case under the Act. 

The question as to what acts are acts of negligence 
in regard to absolute strangers is one too wide to be con- 
sidered here. It is one which must depend on the parti- 
cular circumstances of each case, and is pre-eminently one 
to be decided by the consideration of those circumstances 
exclusively. 

{e) AnUj p. 42. 

Xf) In/ermaur v. Dames, L. R. 1 C. P. 274 ; L. R. 2 C. P. 311 ; 35 L. J. 
C. P. .184; 36L. J. C. P. 181. 
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CHAPTER VI. 

AS TO DEFENCES IN CASES UNDER THE ACT. 

In this cliapter it is proposed to treat of defences, other 
than those arising from points of practice, which may be 
raised by an employer to an action for negligence brought 
against him under the Employers' Liability Act, 1880, 
The first point to be considered is any impropriety or 
defect in any rule or bye-law which " has been approved or 
has been accepted as a proper rule or bye-law by one of 
Her Majesty's principal Secretaries of State or by the 
Board of Trade, or any other department of the Govern- 
ment under or by virtue of any Act of Parliament " which 
is not to be deemed improper or defective (a). 

In some cases rules are embodied in Acts regulating 
works. In such cases they are part of the law of the 
land, and of course any accident arising from the observ- 
ance of them cannot be made the subject of an action 
under the Employers' Liability Act, 1880. 

In other cases powers are contained giving an authority 
to frame such rules and bye-laws, or an obligation is im- 
posed to frame them. Instances of this occur in the fol- 
lowing cases : railways with the sanction of the Board of 
Trade (&) ; alkali manufactures with the sanction of the 
Local Government Board (c) ; coal mines with the sanction 
of a Secretary of State (d) ; metalliferous mines with the 

(a) Sect. 2f sub-sect. (2). 

(6) 8 & 9 Vict. c. 20, s. 109 ; and 3 & 4 Vict. c. 97, ss. 7, 8, 9. 

(c) 26 & 27 Vict. c. 124, s. 13 ; 37 & 38 Vict. c. 43, s. 8 ; and 38 & 39 
Vict. c. 55, s. 343, sched. 5, part 3. \ 

(d) 35 & 36 Vict. c. 76, s. 53. * 
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same sanction (e) ; and explosive substances with tlie 
same sanction as to their manufacture, unloading in 
wharves and docks, and carrying on roads (/), and with 
the sanction of the Board of Trade as to harbour authori- 
ties and railways and canal companies {g). 

The next point to be considered is the conduct of the 
workman in regard to the defect or negligence which 
caused the injury. I'he statute provides that the work- 
man shall not be entitled to any right or remedy under 
the Act, where he " knew of the defect or negligence 
which caused his injury, and failed within a reasonable 
time to give or cause to be given information thereof to 
the employer or some person superior to himself in the 
service of the employer, unless he was aware that the 
employer or such superior already knew of the said defect 
or negligence (A). 

It -will be observed that this provision does not apply 
to the class of actions brought in respect of improper or 
defective rules, or bye-laws, or instructions. In fact, it 
seems inapplicable to them, as the employer or super- 
intendent must necessarily know of them, and therefore 
knowledge will be imputed to him of any defect or im- 
propriety in them. 

Another point to be observed as to this provision is 
that the person to whom information is to be given, or of 
whose knowledge the workman is to be aware, is not 
necessarily the person for whose negligence the employer 
is to be liable, namely, a person whose sole or principal 
duty is that of superintendence, and who is not ordinarily 
engaged in manual labour, but any person superior to 
himself. This provision is illogical in the extreme, for if, 
as one would naturally conclude, the intention in making 
this provision as to notice or knowledge was that the 

(e) 35 & 36 Vict. c. 77, s. 24. 

(/) 38 k 39 Vict. c. 17, ss. 11, 36, 37. 

(</) Same Act, ss. 34, 35. 

(A) Sect. 2, sub-sect. (3). 
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person having the notice or knowledge might remedy the 
negligence or defect, it seems absurd to provide that 
notice or knowledge by any superior shall be sufficient to" 
entitle the workman to relief under the Act. In all 
manufacturing and other works labour is so much sub- 
divided that the working man, who has no one under him, 
has several superiors over him, many of whom are ordi- 
narily engaged in manual labour, and of whom probably 
not more than one or two would come under the definition 
of a superintendent contained in the Act. To make, 
therefore, notice to, or knowledge by, any superior suffi- 
cient seems unreasonable. It may be added that the Act 
having used two distinct words, " superintendent " and 
" superior," and given a definition of the former, it seems 
beyond the powers of a Court to say the same person was 
meant by the two words. 

There is no provision as to the manner in which infor- 
mation is to be given to the superior, therefore a mere 
verbal notice will suffice. As to the workman being 
aware of the superior's knowledge, the question, of course, 
will be whether, under the circumstances of each particular 
case, a reasonable man would come to the conclusion that 
the superior knew of the defect or negligence. In the 
case of a superior working with the injured man, but 
filling a position superior to his, it is scarcely possible 
that the superior could be ignorant of the defect or negli- 
gence, and therefore in such cases it seems almost a matter 
of course that the employer is deprived of the benefit of 
any defence on the ground of want of notice. 

The Act contains no provision that the defence* known 
in the Courts of law as that of " contiibutory negligence " 
shall not be available- to the employer, except so far as 
continuing in the service of the employer with the know- 
ledge of defects and negligence in carrying on his buBiness 'j 
may be considered as contributory negligence. To that 
extent it does deprive the employer of that defence. It is 
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necessary therefore to consider what is meant by the term 
" contributory negligence." The earliest case (t) in which 
the law was clearly laid down on this point occurred in 
1809. An action was brought for obstructing a highway 
in consequence of which the plaintiff, who was riding 
along the road, was thrown down with his horse and 
injured. It appeared that while some repairs were going 
on, the defendant put a pole across part of the road, a free 
passage being left by another branch or street in the same 
direction. The plaintiff was riding very hard when it 
was getting dark, and might have seen the obstruction at 
100 yards distance, but did not observe it, and, riding 
against it, was injured. Lord EUenborough, C.J., as to 
this state of circumstances, said : " A party is not to cast 
himself upon an obstruction which has been made by the 
fault of another, and avail himself of it, if he do not him- 
self use common and ordinary caution to be in the right. 
In cases of persons riding upon what is considered to be 
the wrong side of the road, that would not authorize an- 
other purposely to ride up against them. One person 
being in fault will not dispense with another's using ordi- 
nary care for himself. Two things must concur to support 
this action, an obstruction in the road by the fault of the 
defendant, and no want of ordinary care to avoid it on the 
part of the plaintiff." In a more modem case (Tc) Wight- 
man, J., delivering the judgment of the Court of Exchequer 
Chamber, laid down the rule as follows : " It appears to us 
that the proper question for the jury in this case, and indeed 
in all others of the like kind, is whether the damage was 
occasioned entirely by the negligence or improper conduct 

(0 Buiterfieldy, Forrester, 11 East, 60 

\k) Tuff V. Warrmn, 5 C. B. N. s. 573, 585 ; 27 L. J. C. P. 322. See 
too the rule similarly laid down by Parke, B., in Bridge v. The Grand 
Junction By, Co., 3 M. & W. 244; and Davies v. Mann, 10 M. & W. 
546. 

U 
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of the defendant, or whether the plaintiflF himself so far con- 
tributed to the misfortune by his own negligence or want 
of ordinary and common care and caution, that, but for 
such negligence or want of ordinary care or caution on his 
part, the misfortune would not have happened. In the 
first case the plaintiff would be entitled to recover, in the 
latter not ; as, but for his own fault, the misfortune would 
not have happened. Mere negligence or want of ordinary 
care or caution would not, however, disentitle him to recover, 
unless it were such, that, but for that negligence or want 
of ordinary care and caution, the misfortune could not have 
happened ; nor, if the defendant might by the exercise of 
care on his part have avoided the consequences of the 
neglect or carelessness of the plaintiff." In a still later 
case (J) Blackburn, J., in the same Court, said : " I believe 
that there is no dispute, and that for many years there has 
been no conflict of authority as to what really is the law 
upon the subject. I think that all the cases uniformly 
agree in this, that though the plaintiff, or the person who 
complains of negligence, may himself have been guilty of 
negligence, and may have put his property in some place 
where it is exposed to danger, though leaving it there was 
negligence, on his part, yet that does not disentitle him 
to recover for the consequences of negligence on the part 
of other persons, which has injured him or his property. 
A man is bound when he puts himself in a place where he 
knows other persons are coming, and are in the habit of 
coming, not only for his own safety, but for that of his 
neighbours, to take reasonable care of himself and of his 
property ; but whether he does this or not, it does not 
relieve anybody else who comes there from the duty of 
also taking reasonable care. ... It comes therefore to 
this : Was there evidence here which shewed that the 
plaintiffs were guilty of negligence, and that the negli- 

<0 Badley v. L<yndon and North Western By. Co.y L. R. 10 Ex. 100, 104, 
105 ; 44 L. J. Ex. 73, 76. 
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gence was directly a part of the proximate cause of the 
accident " (w). 

In consequence of the law as to the relations between 
a master and servant before the Employers' Liability Act, 
1880, was passed, it was only under exceptional circum- 
stances that it became necessary to decide any question 
of contributory negligence in the case of a master and 
servant. In two cases, however (w), the Court of Queen's 
Bench was called upon to decide a question of this 
nature on demurrer. In the first of these cases the de- 
claration stated that the plaintiff was employed in a 
factory, and that the occupier did not in compliance with 
the statute (o) sufficiently fence a shaft while in motion 
whereby the plaintiff was injured. The plea admitted 
that the shaft was not sufficiently fenced, but alleged that 
the machinery was not in motion but at rest, and that the 
plaintiff against the express commands of the defendant 
caught hold of and set in motion a driving strap and 
thereby received damage from the shaft. To this plea 
there was a demurrer. In the course of the argument 
Crompton, J., said, " The fact that the plaintiff could have 
avoided the injury by the exercise of ordinary care would 
be a good defence according to Butterfield v. Forrester (p) 
and Bridge v. The Grand Junction Railway Company " (5), 
and in giving his judgment Lord Campbell, C.J., after 
referring to the Factory Act, said : " The Act itself is a 
most excellent one, but its operation would be most 
oppressive if it were held to apply under the circumstances 

(w) The reader should bear in mind that the rule of the Civil Law, 
which prevailed in the Court of Admiralty and is still retained in the 
High Court of Justice (Judicature Act, 36 & 37 Vict. c. Q6f s 25, sub-s. (9)), 
in the cases of collisions between ships, is that in cases of contributory- 
negligence the party suing recovers naif his damages. 

(») Caswell V. Worth, 5 E. & B. 849 ; 25 L. J. Q. B. 121 ; Doel v. 
Sheppard, 5 E. & B. 856 ; 25 L. J. Q. B. 124. 

(0) 7 & 8 Vict. c. 15, s. 21. 

(p) 11 East, 60. 

iq) 3 M. & W. 244. 

H 2 
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alleged in the plea, and whicli we must assume to be true. 
They are, that the plaintiff, while the driving strap was 
not in motion, wilfully, and against the will and contrary 
to the express commands of the defendants, set it in motion, 
well knowing that it was dangerous, and contrary to the 
express command of the defendant to touch it ; whereby, 
and not by the negligence of the defendants, he was in- 
jured. The statute was dearly not intended to protect 
persons employed in factories from the consequences of 
their own misconduct. In Butterfield v. Forrester (r) and 
several subsequent cases it has been held that the want of 
ordinary care in avoiding an injury disentitles the party 
injured from suing. Here there was not only a want of 
ordinary care, but a knowing and wilful incurring of the 
risk by. the plaintiff. The facts, as stated in the plea, 
would be a good defence upon the general issue." 

The second case came on to be argued on the same 
point and others on the same day, and as to the point 
decided in the former case judgment was given for the 
defendants without argument. 

The only other authority on this point is a dictum con- 
tained in the judgment of Cockbum, C. J., in the Court of 
the Exchequer Chamber, in the case so often quoted 
already (s). He laid down the law as follows : " If a jury 
should find that a party complaining had materially con- 
tributed to the injury by his own rashness, the action 
could not be maintained, inasmuch as it is well established 
that a plaintiff who has materially contributed to his own 
injury, by his own negligence, cannot recover, although 
he may shew negligence in the opposite party. But, the 
question whether the injury of which a plaintiff complains 
is to be ascribed wholly to the negligence of the defend- 
ant, or whether the plaintiff has had any share in bringing 

(r) 11 East, 60. 

Is) Clarke v. Holmes, 6 H. & N. 349 ; 7 H. & N. 937, 946 ; 80 L. J. 
Ex. 135; 31 L. J. £x. 356. 
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it about, is one wholly for the jury. In the present case 
the jury have determined this question in favour of the 
plaintiff, and we are bound by their decision," 

From these authorities it is clear that as the defence of 
contributory negligence on the part of the plaintiff was 
open to the defendant before the Act, it is still, except in 
the special cases provided for in the Act, open to the 
defendant in actions brought against him under the 
Employers' Liability Act, 1880. 

Another defence to an action is that the workman has 
entered into a contract that, as between himself and his 
employer, he will make no claim in case injury happens 
to him. The question, whether such a contract can be 
made, so as to affect the workman himself, in a case in 
which he brings an action, would seem to be unarguable, 
as there are clearly no words which prevent such an 
agreement. If, however, death should happen, it might 
be a question whether his representatives, or those entitled 
to a benefit under Lord Campbell's Acts, would be bound. 
As, however, it has been decided, that in cases under those 
Acts the workman can, between the injury and his death, 
make such an agreement, and that, if made, it binds his 
representatives and persons entitled to benefits under Lord 
Campbell's Acts (/), it seems strange that any such point 
should be argued. It has, however, been argued, and the 
decision was that a contract between an employer and 
workman, made for good consideration, before the happen- 
ing of an injury, that the workman will not make any 
claim under the Employers' Liability Act, 1880, binds 
his representatives and persons entitled to benefits under 
Lord Campbell's Acts after his death for injuries in respect 
of which, in the absence of such contract, they would be 
able to sue (tt). 

(0 Read v. Great Eastern By, Co., L. R. 3 Q. B. 555 ; 37 L. J. Q. B. 
278. 
(tt) Griffiths v, Earl of Dudley^ 9 Q. B. D. 357 ; 51 L. J. Q. B. 543. 
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CHAPTER VII. 

AS TO PRACTICE UNDER THE ACT. 

As the Employers' Liability Act, 1880, alters the law pre- 
viously prevailing, it is necessary to follow carefully the 
provisions contained in it. 

The first thing to be done in case of an accident to a 
workman, in respect of which he intends to claim damages 
from his employer, is -to give a notice that injury has 
been sustained, and this notice must be given within six 
weeks after the occurrence of the accident causing the 
injury. In case of death, however, the want of notice 
is to be no bar if the judge shall be of opinion that there 
was reasonable excuse for such want of notice. The 
notice is to give the name and address of the person 
injured, and is to state in ordinary language the cause of 
the injury and the date at which it was sustained (a). 

With reference to these provisions it has been decided 
that the notice must be in writing. Thus in one case (6) 
the plaintiff was hurt by an explosion of dynamite which 
shattered his arm. The employer came at once and saw 
the plaintiff, who told him of the accident. Fifteen days 
after this the matron of the hospital to which the plaintiff 
had been taken wrote to say that it had been found neces- 
sary to amputate the plaintiff's arm. In the county court 
an objection wew raised on the part of the defendant that 
no notice in writing had been given under the Act, and 
the county court judge nonsuited the plaintiff. On a 

(a) Sect. Bs, 4, 7. 

(6) Moyle v. Jenkins, 8 Q. B. D. 116 ; 51 L. J. Q. B. 112. 
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motion in the High Court of Justice to set aside the non- 
suit and for a new trial, it was argued that the defendant 
had notice " that injury had been sustained," for he saw 
the plaintiff lying injured on the spot, and was told by 
him of the injury, which was notice enough, and that the 
Act did not provide that the notice should be in writing. 
The Court, however, held that the notice must be in 
writing, and refused to make any order on the motion. 
Grove, J., held that if sect. 4 had stood alone there would 
have been much in favour of the argument that a verbal 
notice would be sufficient, but that the terms of sect. 7, and 
the provisions for service contained in it, could not refer 
to a verbal notice, and that sect. 4 merely referred to the 
time, within which notice must be given, and sect. 7 con- 
tained all the requirements of a written notice and could 
not be separated from sect. 4. He concluded his judgment 
as follows : " The Act has, for good reason, required notice 
to be given, to prevent frivolous actions, and to enable 
the employer to ascertain whether he is really liable, or 
whether there has been any injury at all, or whether the 
claim is fraudulent. The proviso in sect. 4 for dispensing 
with notice in case of death, seems to shew that the cage of 
death is the only one in which notice is not necessary to 
the maintenance of the action." Lopes, J., said : " It is 
clear, however, that sect. 4 was only intended to prescribe 
the times within which notice should be given, and the 
action should be brought. There is nothing in that section 
to shew whether the notice should be in writing or verbal. 
But the notice mentioned in sect. 7 must surely be the 
notice required by sect. 4, and the terms of sect. 7 can 
refer to nothing but a notice in writing. There are express 
provisions as to what the notice is to contain, and how it 
is to be served. I think a verbal notice is insufficient." 
Bowen, J., said he was of the same opinion. 
This view was upheld in another case (c) before the 

(c) Keen v. MUlwall Dock Co., 8 Q. B. D. 482 ; 51 L. J. Q. B. 277. 
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Court of Appeal. The accident occurred on the 31st May, 
1881, and on the same day a verbal report of it was 
made by the plaintiff to the defendant's inspector, who 
took down in writing the details, and afterwards sent a 
memorandum of them to the superintendent of the defend- 
ants. On the 7th June, 1881, the plaintiff's solicitor 
wrote to the secretary of the defendants the following 
letter : " I am instructed by George Keen, of 1 36 Rhodes- 
well Eoad, Limehouse, to apply to you for compensation 
for injuries received at your dock, particulars of which 
have already been communicated to your superintendent. 
I shall be glad to hear from you on the subject." At the 
trial it was contended that the facts and letter shewed a 
sufficient notice in compliance with the requisites of the 
statute* The County Court judge held there had been no 
sufficient notice, and nonsuited the plaintiff. An applica- 
tion for a rule nisi to set aside th^ nonsuit and for a new 
trial was refused by the Queen's Bench Division, but 
leave was given to appeal. After hearing the argument 
for the appellant, the Court of Appeal affirmed the deci- 
sion. Lord Coleridge, C.J., agreed with the Court in the 
case already cited (d), and declared his opinion that a 
notice to satisfy the enactment could not be made by 
reference to some other document, even if that document 
had contained the nature and particulars of the injury, 
as the enactment described the notice as one and single, 
containing in it the incidents, which the statute required 
it to contain, as a condition preliminary to maintaining an 
action. This, however, he said, was only his own opinion, 
which was not necessary for the determination of the case, 
as all the Court were agreed that the letter of the plaintiff's 
solicitor did not incorporate or refer to any written docu- 
ment, and was clearly not a notice in compliance with the 
requisites of the Act. Brett, L.J., held that the notice 
must contain the particulars specified in the Act, but that 

(d) Moyle v. Jenkins, 8 Q. B. D. 116 ; 51 L. J. Q. B. &c., 112. 
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it need not be signed, and that it seemed that as the 
notice was not to he deemed invalid by reason of any 
defect or inaccuracy, unless the judge who tried the action 
was of opinion that the defect or inaccuracy was for the 
purpose of misleading, a notice might be available if it 
should be defective in any of the matters required to be 
stated, as for instance, if it did not in terms name the day 
when the injury was sustained, but shewed it by reference, 
or if it did not describe the cause of injury with sufficient 
particularity, but still did not so describe as to mislead. 
He said that though as a general rule the notice must be 
given as one notice, he was not prepared to say that it 
would be fatal if it were contained in more than one 
notice. He held, however, that the letter of the solicitor 
only referred to a statement in words supposed to have 
been made by the plaintiff to the defendant's inspector, 
and not to a statement in writing, and that it was, there- 
fore, not a notice in writing, which must contain all the 
circumstances in writing. Holker, L. J., agreed that there 
was no sufficient notice, but could not say that a good 
notice might not be made out by one written document 
referring to another. 

The notice must contain the name and address of the 
person injured. As to these particulars, the object of 
requiring them is to enable the employer to ascertain 
whether the workman really was employed on his works. 
The degree of strictness therefore required cannot be 
greater than that required in the cases of actions, in which 
the defendant has the period of a month to tender amends 
before any action can be commenced, and must naturally 
be less than that required in former days for bail, which 
was only two days. In the former class of cases it has 
been decided (c) as to the particularity required for the 
name, that a notice was sufficient which was indorsed with 
an initial letter for the christian name, followed by the 

{e) Mayhew y. Loche^ 7 Taunt. 63. 
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Bumame in full (/), and that the omission of the initial 
of one christian name in the signature of a firm of 
attorneys was not fatal. As to the address, it seems, from 
an old case (gr), that, if the address be the true place of 
residence, it would lie on the defendant to shew, that he 
could not thereby ascertain who the workman was, and 
that, if the workman could easily have been found by 
application to the post-office, it is sufficient. In that case 
a firm of attorneys described themselves as of Birmingham, 
then a place containing about 60,000 inhabitants, and it 
was held sufficient, and in another case cited in the course 
of the argument (K) a description of a person as of 
Eotherhithe, in the county of Surrey, merchant, was held 
sufficient. 

The next matter required in the notice is the ** cause of 
the injury." It is very difficult to say what is the exact 
meaning of these words. For instance, a man may be 
burnt by molten iron being accidentally brought into 
contact with his body. A notice stating that he was 
burnt by molten iron would strictly describe the cause of 
the injury, and, having regard to the opinion expressed by 
Brett, L.J., in the case already cited (t), would probably 
be held sufficient. It is, however, tolerably evident that 
the Act did not contemplate such a notice, but rather 
intended a notice of the cause of the accident. Considering, 
however, that difficult cases may occur with regard to the 
definition of the cause of the accident, and that sometimes 
it may be impossible to say what was the cause of the 
accident, though such negligence as the Act contemplates 
may plainly exist, it seems that the greatest latitude 
should be allowed in describing in the notice the cause of 
injury. 

(/) James v. Swift, 4 B. & C. 681. 
Ig) Osbom v. Oough, 3 B. & P. 550. 

(A) Wood V. FoUioU, 3 B. & P. 552, n. See, too, Briggs v. Boss, L. R. 
3 Q. B. 268 ; 37 L. J. Q. B. 101. 
(0 Keen v. Mmu:all Vock Co., 8 Q. B. D. 482 ; 51 L. J. Q. B. 277. 
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Two cases justify this view (/). In one, a notice de-^ 
scribed the cause of plaintiff's injury as injury to his leg. 
An appeal was brought against a decision that the notice 
was not sufficient. Mathew, J., held that it would be 
unreasonable and unjust and contrary to the spirit and 
intention of the Act to require all the particularity of a 
statement of claim in a notice. Cave, J., agreed with 
him, and thought that a notice omitting one thing re- 
quired to be stated was a defective notice, and that the 
Act was not to be construed with rigorous strictness. 
Both judges held that the County Court judge was bound 
to state facts or give information which justified him in 
coming to the conclu^ion requisite to make a defective or 
inaccurate notice invalid. In the other, a girl of fourteen, 
contrary to the mill regulations, went down a hoist un- 
accompanied, and had her foot crushed between one side . 
of the hoist, left open to allow egress, and the wall of the 
well used for the hoist. The notice described the cause 
of injury as leaving the hoist unprotected, whereby the 
plaintiff had her foot caught in the casement of the hoist^ 
and her foot and leg were severely injured. The jury 
found that there was negligence in allowing the plaintiff 
to go down unaccompanied, biit not in leaving the hoist 
unprotected or otherwise in respect of the hoist. On 
appeal it was held that the notice complied with the pro- 
visions of the Act, and that it was not necessary to state 
the cause of action, but only that which would enable the 
employer to have substantial notice of what had occurred, 
so that he might make proper inquiries, and come to trial 
prepared to meet the plaintiff's case. 

The date of the accident must also be stated, but it 
seems that very few questions can arise on this if any date 
be stated, as the maxim '* Id cerium est quod cerium reddi 
potesi " would apply. 

0) Stone y. Hyde, 9 Q. B. D. 76 ; 51 L. J. Q. B. 452 ; Clarkson v. 
Musgrave, 9 Q. B. D. 386 ; 51 L. J. Q. B. 525. 
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Afl to the period during whicli the notice must be given, 
the old rule was, that when a period was to be reckoned 
from an act done, the day on which the act was done was 
to be included in the reckoning (Ic), This rule was not, 
however, universally recognised (Z), and in Hilary Term, 
2 Will. IV., some general rules of practice were issued in 
which it was ordered (Rule VIII.), that in all cases in 
which any particular number of days not expressed to be 
clear days were prescribed, the reckoning should be ex- 
clusively of the first day and inclusively of the last. Since 
these rules have been promulgated the law has been 
altered, and it is clear no^ that when something is to be 
done within a certain time from an act done, the time is 
to be reckoned exclusively of the day, on which the act, 
from which the reckoning is to be, was done. Thus, in 
one case (m) an action was brought for selling goods dis- 
trained before the proper time. The Act (n) authorizes a 
sale of goods distrained if the tenant or owner of the goods 
does not, " within five days after such distress taken and 
notice thereof," replevy, and it was held that the later 
authorities had introduced a revolution in the law on the 
point, and that the goods, having been seized and notioe 
given early on Saturday morning, could not be sold before 
Friday. Taking this rule, if the injury happened on any 
particular day of the week, as, say Thursday, January 6, 
the workman will be in time if he gave notice on that day 
six weeks, that is, on Thursday, February 17. 

The service of the notice is the next point to be con- 
sidered. If there be more than one employer service upon 
one is sufficient. This is only a natural consequence from 

(k) Castle V. Burdettj 3 T. R. 623 ; Glassington v. Rawlins, 3 East, 407. 

(0 See Lester v. Garland, 15 Ves. 248 ; and MJqotti v. Colmll, 4 C. P. D. 

233 ; 48 L. J. M. C. 48, and on appeal 48 L J. Q B. 695, per Denman, J. 

' (m) Bobinson v Waddington, IS Q. B. 753 ; see too Gorst v. Lowndes, 

11 Sim. 434, and Isaacs v. Royal Insurance Co,, L. R. 5 £z. 296 ; 39 L. J. 

Ex. 189. 

(n) 2 W. & M. c. 5, s. 2. 
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the law that one partner represents all the members of the 
partnership for all partnership purposes (o). 

The service may also be by delivery " at the residence 
or place of business" of the person to be served, or by 
registered letter addressed to such person at his "last 
known place of residence or place of business," in which 
case it is to deemed served at the time when a letter in 
the ordinary course of post would be delivered, and proof 
that the notice was properly addressed and registered is to 
be sufficient. 

Before the Judicature Act came into operation, the 
service of a writ at Common Law was required to be per- 
sonal (p), while service of a subpoena or bill in Chancery 
might be either personal or by leaving it at the actual place 
of residence of the defendant (5). Since the Judicature 
Act the writ commencing an action must as a general rule 
be personally served (r). In the County Court ordinary 
service of a plaint is either personal or by delivering the 
same to some person apparently not less than sixteen years 
old at the house or place of dwelling or place of business 
of the defendant, the defendant being the master, or one of 
the masters, of the business (s). Personal service means 
delivering a copy of the document to be served, and if there 
be an original shewing it to him if he requires it. It seems 
that if the clauses in the Employers' Liability Act, 1880, 
succeeding the first as to service had not been inserted, 

(0) This principle led to the decisions in Ashworth y. Stanwix, 3 £. & £. 
701 ; 30 L. J. Q. B. 183 ; and Mellors v. Shaw, 1 B. & S. 437 ; 30 L. J. 
Q. B. 333. 

(p) 15 & IH Vict. c. 76, s. 17. Before this Act service was required to 
be personal, and not merely equivalent to personal by a determination of 
the judges : see Ooggs v. Hunting tower, 12 M. & W. 503. 

(q) This was the etfect of an order of 1611. The writer has seen a list 
of extraordinary services allowed in the Court of Chancery. In one case 
a service was deemed sutficient in which the subpcena was pinned to the 
cloth of a table in a coffee-house, at which table the defendant, a very 
violent man, was in the habit of dining. 

(r) Order IX. rule 2. 

(«) a C. Rules, Order VIII. rule 9. 
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personal service wonld not have been requisite, for as Lord 
Campbell, C. J., said, " In general, where personal service 
is required by an Act, it is said so in express words " (<). 
However, as the later' clauses of the section provide for 
services, which would be included under the term service 
in the earlier part, if personal service were not meant 
in that part, the Court would probably hold that personal 
service is meant by the first part of the clause. 

In several Acts of Parliament words have occurred 
which have made it necessary to decide questions as to the 
meaning of the words " residence " and " carrying on busi- 
ness." Thus, in the County Courts Act, 1846, where the 
whole cause of aetion did not arise in one district, the 
action had to be brought in the district in which the 
defendant might "dwell or carry on his business," and 
concurrent jurisdiction was provided for in cases where 
the plaintiff dwelt more than twenty miles from the 
defendant, and where the cause of action did not arise, 
wholly or in some material point, within the jurisdiction 
of the County Court within which the defendant dwelt or 
carried on his business (u). Again, in the Bankruptcy 
Act, 1869, the London Bankruptcy Court is the proper 
Court in which to present a petition if the bankrupt reside 
or carry on business within the London bankruptcy dis- 
trict (x). Lastly, in the Bills of Sale Act, 1878, an affidavit 
is required containing a description of the residence and 
occupation of the giver of, and the attesting witnesses to, 
the bill of sale (y). 

In the first place it is clear that a person may have more 
than one residence (2), and that every person must have 

(0 Reg. V. Deputies of Freemen of Leicester, 15 Q. B. 671, 675. 

(m) 9 & 10 Vict. c. 95, ss. 6C, 128. 

(a?) 32 & 33 Vict. c. 71, s. 59. 

(jj) 41 & 42 Vict. c. 31, 8. 10. This Act as far as it bears on the 
qaestion under consideration is identical with the Act of 1854, 17 & 18 
Vict. c. 36, 8. 1. 

(«) Vaux y. Brooke, 4 Rep. 39 b. (In this case a count in an indictment 
was held insufficient, because the Latin word for burglariously was spelt 
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some residence. This necessity was pointed out in a 
case (a) under the Bankruptcy Act, 1869, by Mellish, 
L.J., who said that if the bankrupt had no other resi- 
dence the place where he was actually sleeping would be 
his residence. 

The following cases were decided on the provisions of 
the County Court Act, 1848, as to the place at which a 
person was considered to dwell. In the earliest of them (6) 
the plaintiff dwelt and carried on business in Scotland, but 
came to town every summer for the purposes of his busi- 
ness. He had no permanent dwelling or place of business 
there, but took lodgings and a show-room for patterns 
whilst in town at such part as he thought most suitable. 
The Court held that where a person had a permanent 
place of dwelling he did not dwell in the sense of the 
word used in the statute at a place where he had lodgings 
for a temporary purpose- only. In the next case (c), under 
the same Act, a sheriff's officer had gone to arrest E. M. 
Dunston. He saw the plaintiff, whose name was Sarah 
Emma Dunston, and who answered to the name of Miss 
Dunston, and took her to a prison more than twenty 
miles from the residence of the high sheriff, where she 
remained four or five months. During the greater part 
of this period the officers of the sheriff knew that she was 
not the person intended to be apprehended. She brought 
an action for false imprisonment and recovered £5 damages 
for her detention after it was known that she was not the 
right person. The Court deprived her of her costs on the 

'* burgaliter," not " burglariter, *' or " burgulariter "), Popham, 52. Bex 
V. Sargent, 5 T. R. 466 ; Rex v. Duke of Richmond, 6 T. R. 560 ; Whitehom 
V. Thomas, 7 M. & G. 1 ; Bailey v. Bryant, 1 E. & E. 340 ; 28 L. J. Q. B. 
86 ; Butler v. Ablewhite, 6 C. B. N. s. 740 ; 28 L. J. C. P. 292 ; Pilgrim v. 
Knaichbull, 18 C. B. n. 8. 798; 34 L. J. C. P. 257, and cases subsequently 
cited. There is a case, Kerr v. ffeiynes, 29 L. J. Q. B. 70, in which a 
dictum of Cockburn, C. J., is inconsistent with the principles of these cases, 
but it may be doubted whether that dictum would be held good law. 

(a) In re Williams, L. R. 8 Ch. 690, 692 ; 42 L. J. By. 28. 

(6) Macd(mgnl v. Paterson, 11 C. B. 755 ; 21 L. J. C. P. 27. 

(c) Dunston v. Paterson, 5 C. B. N. s. 267 ; 28 L. J. C. P. 97. 



112 THE EMPLOYEES LLABHITT ACT, 1&S*1 

ground that the had not dwelt at the prison. In another 
cane ^d^ the defendant had given np hnsinesB and his resi- 
dence and waa staying as a guest with his brother-in-law, 
and it was held that he dwelt at his brother-in-law's. 

Un'ler the Bankraptcj Act, 1869, in addition to the 
case already quoted (e)^ Hellish, L. J^ said in one case (/) 
that so long as a person was staying at a place it was his 
residence unless he could shew that he had some other 
residence, and James, L JT., said in another case (^) of a 
man who was a clerk in a bank, bat slept elsewhere, that 
** a man may fairly be said to reside where he is to be 
found daily," that is, at the place at which he was a 
clerk. 

The Bills of Sale Acts yield also some cases decided 
under them. Very soon after the Act of 1854 was passed 
the question was raised as to the sufficiency of the descrip- 
tion required by it of a residence. In two early cases (h) 
it was held that a clerk to a firm of solicitors sufficiently 
described his residence when he gave it, as of the place at 
which his employers carried on their business, though he 
slept elsewhere. In another case (t) printers who carried 
on business in the City of London as partners, but none of 
whom slept on the business premises, were held rightly 
described as residing at their place of business. 

In the case of companies for the manufacture and sale 
of goods they were held under the County Courts Act, 1846, 
to dwell at the place at which their business was carried 
on (i), and not at their registered office (Z). In the case 

(d) Alexander v. Jones, 4 H. & C. 204 ; 35 L. J. Ex. 78. 

le) In re Williams, L. R. 8 Ch. 690 ; 42 L. J. By. 28. 

If) Ex parte Pascall, In re Myer, 1 Ch. D. 609, 513; 45 L. J. By. 81. 

\g) Ex parte Breull, In re Bowie, 16 Ch. D. 484, 487 ; 50 L. J. Ch. 384. 

(A) Blackwell v. England, 8 E. & B. 541; 27 L. J. Q. B 124; and 
Attenborough v. Thompson, 2 H. & N. 559 ; 27 L. J. Ex. 23. 

(0 Hewer v. Cox, 3 E. & E. 428 ; 30 L. J. Q. B. 73. 

(A) Taylor v. The Crowland Gas Co., 11 Exch. R. 1 ; 24 L. J. Ex. 233. 

(/) The Keynshaw Blue Lias Co. v. Baker, 2 H. & C. 729 ; 33 L. J. Ex. 
41 ; see too The Oldham Building and Manufacturing Co, v. HeoUdf 3 H. & C. 
182 ; 83 L. J. Ex. 236. 
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of railway companies, however, they were held to dwell at 
their principal station where the directors met, the secre- 
tary resided, and general meetings were held, and whence 
orders emanated (w), and not where they carry on a part, 
or even a material part, of their business (»). 

The next words to be considered are *' place of busi- 
ness," and here it may at once be said with regard to 
companies the words " dwell " and " carry on business " 
in the County Courts Act, 1846, were held to mean the 
same thing in such a manner, that a corporation could not 
be sued in any County Court but that in which their 
general business was carried on (o). To these may be 
added a case (j?) in the Bail Court, before Hill, J., in 
which the learned judge particularly considers the mean- 
ing of the term "carrying on his business." Now the 
term " place of business " is but a short manner of say- 
ing " the place at which the business of the company is 
carried on," and as the authorities have stamped a par- 
ticular meaning on the words " carrying on his business " 
it seenls to follow that the same meaning must be put on 
the words " place of business," and that the cases decided 
on the County Courts Act, 1846, are authorities which shew 
the place at which notices must be delivered under the 
Employers' Liability Act, 1880, in the case of bodies of 
persons, whether corporate or unincorporate. 

With regard to persons the Courts have put different 
constructions on the terms "carrying on business" and 
" carrying on his business." Thus in one case (5) a clerk 

(m) Adams v. The Great Western Ry, Co., 6 H. & N. 404; 30 L. J. Ex. 
124; see too Garton v. Sarne Co,, E. B. & E 837 ; 27 L. J. Q. B. 375. 

(n) In re Proton v. London and North Western Ry, Co., 4 B. & S. 326 ; 
32 L. J. Q. B. 318 ; Le Tailleur v. The South Eastern Ry, Co., 3 C. P. D. 

18. 

(0) Broum v. The London and North Western Ry, Co., 4 B. & S. 326 ; 

32 L. J. Q. B. 318; and Taylor v. The Cro'joland Gas Co., 11 Exch. R. 1 ; 

24 L. J. Ex. 233. ^ 

(p) Shiels V. The Great Northern Ry. Co., 30 L. J. Q. B. 331 

(g) Buckley v. Hann, 5 Exch. R. 43 ; see too Songster v. Kay, 5 Exch. R. 

386. 
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in the Admiralty, who as such clerk attended daily at an 
office within the City of London, was held not to be a 
pierson who carried on his business in the City. The 
opposite construction was put on the words " carry on 
business " in a bankruptcy appeal (r). The bankrupt was 
a clerk in the employ of a bank in the City. He lived 
at Beckenham, outside the district of the London Bank- 
ruptcy Court. A debtor's summons was served on him 
issued out of that Court, and it was held that he did 
carry on business within the district of the London 
Bankruptcy Court within the meaning of rule 17 of the 
Bankruptcy Eules, 1870. In this case, in the course of 
the argument. Lush, L.J., called attention to the fact that 
the rule did not say " his business." 

As to what amounts to carrying on business within the 
County Courts Act, 1846, a case («) decided in the Queen's 
Bench should be noticed. The defendant was a builder, 
who had been employed to fit up certain houses in the 
County Court district where a material part of the cause 
of action arose, and for the purpose of performing that 
contract he had set up workshops and counting-houses 
there. Lord Campbell said : " All this is only for the 
purpose of performing this particular contract, and is 
only to last while the job continues. That being so, he 
does not carry on his business there within the meaning 
of the County Courts Act." 

Questions have also been raised whether when a branch 
business is carried on by an agent at a place distant from 
the principal place of business, a case is made out of 
carrying on business at the branch place of business. As 
to this question, it has been held (<) that a railway com- 
pany did not carry on business at a receiving house or 

(/•) Ex parte Breull, In re Bowk, 16 Ch. D. 484 ; 50 L. J. Ch. 384. 

(s) Gorslett v. Harris, 29 Law Times, 75, This case is cited in a note 
at 18 C. B. N. 8. 802/ 

(f) Minor v. The London and North Western By. Co., 1 C. B, N. s. 325 ; 
26 L. J. C. P. 39. 
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booking office kept by an agent for the receipt and book- 
ing of parcek and packages for all railways generally, 
and that (tt) a company who acted as common carriers by 
steam-boats did not carry on business at a place at which 
general commission agents acted as their agents, although 
an office was used solely for their business, and the rent 
of it was paid by them. Moreover, in a bankruptcy 
carse (a?) a firm had their chief business offices at Sheffield, 
and were tenants of three rooms in London, two of which 
were occupied by an agent. No stock of goods was kept 
on these premises, but only samples. The duty of the 
agent was to solicit orders for goods on behalf of the firm 
for which he was paid by a commission and a fixed salary. 
The firm used to insert the place as one of their places of 
business on their invoices and bill heads. Under these 
circumstances Bacon, C.J., held that the firm did not 
carry on business within the district of the London Court 
of Bankruptcy. 

I'he above cases shew the state of the decisions as to 
the meaning of the words "reside," and "carry on busi- 
ness," and, as far as they go, will serve to decide the places 
at which a notice of injury may be delivered. 

The next mode of service is that by registered letter, to 
be sent addressed to the person on whom it is to be served 
at his last known place of residence or place of business. 
As to this kind of service provision is made in the Act for 
the time at which such notice shall be deemed to have 
been served (y). The previous remarks as to residence 
and place of business will apply to any question which 
may arise as to service by a registered letter. 

The last provision as to service is that "Where the 

(m) Corhett v. The General Steam Navigation Co., 4 H. & N. 482 ; 28 
L. J. Ex. 214. 

(x) Ex parte Charles, In re Charles, L. R. 13 Eq. 638 ; 41 L. J. By. 43. 

(y) It seems to be assumed that there is a postal delivery to all places 
in Great Britain. This is not the case, but it is not probable that any 
notice will be required where it is not the case. 

I 2 
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employer is a body of persons corporate or unincorporate, 
the notice shall be served by delivering the same at or by 
sending it by post in a registered letter addressed to the 
office, or, if there be more than one office, any one of the 
offices of such body." 

It should be observed that the word used here differs 
from that used in the preceding cases, in that it is obliga- 
tory (shall), and not merely permissive (may). It would 
seem therefore that in oases to which this provision applies 
the notice cannot be served except by delivery at, or 
registered letter to, an office of the body. 

There is also some confusion arising from th^ use of the 
word " unincorporate," as the earlier part of the section 
provides for service in the case of more than one em- 
ployer. There are, it is true, bodies unincorporate who 
may fill the position of employers, and yet not be an asso- 
ciation for the purposes of trade, as for instance, the com- 
mittee of a club or any other association of a like nature, 
or the officers of a regiment, and such employers may have 
no office, but at the same time there are partnerships 
which equally have no office, as for instance, two persons 
who take a job, such as doing the joiners' work, in building 
a house in partnership. The only mode of reconciling the 
two provisions would seem to be to hold that where there 
is a body of persons who have an office, whether partners 
or not, the notice must be served by delivery at, or regis- 
tered letter to, the office, or one of the offices, and that 
where they have no office the earlier provisions as to 
service of the notice apply. It must be confessed however 
that this view is somewhat unreasonable. 

The provision as to the service at any one of the offices 
renders some of the cases previously cited inapplicable as 
authorities upon the service of a body corporate or in- 
corporate. 

The last provision as to the notice is that it " shall not 
be deemed invalid by reason of any defect or inaccuracy 
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therein, unless the judge who tries the action arising from 
the injury mentioned in the notice shall be of opinion 
that the defendant in the action is prejudiced in his 
defence by such defect or inaccuracy, and that the defect 
or inaccuracy was for the purpose of misleading." The 
meaning of this clause has been under consideration in the 
cases quoted above (2), to which the retider is referred. 

The notice having been given, the next step is to com- 
mence the action. This must be done " within six months 
from the occurrence of the accident causing tte injury, or 
in case of death within twelve months from the time of 
death (a)." The different times appear to have been pro- 
vided in reference to Lord Campbell's Act (6), and the 
Act amending it (c). The effect of these Acts is that a 
legal personal representative can sue for damages in the 
case of death within one year after the death, but that if 
there be no legal personal representative, or such legal 
personal representative has brought no action within six 
months after the death, then an action may be brought by 
certain relations beneficially interested in the result of the 
action. 

The action is to be brought in the County Court, but 
may be removed into a superior Court upon the application 
of either plaintiff or defendant in like manner and upon 
the same conditions as an action commenced in a County 
Court may be removed (d). 

A removal of an action in the County Court to the High 
Court of Justice is effected by an application to a Judge 
in Chambers (e), made ex parte (/), but the judge may 

(a) Keen v. Millwall Dock Co., 8 Q. B. D. 482 ; 51 L. J. Q. B. 277 ; 
Stone V. Jlyde, 9 Q. B. D. 76 ; 51 L. J. Q. B. 452 ; and Clarkson v. Mus- 
grace, 9 Q. B. D. 386 ; 51 L. J. Q. B. 525 ; ante, pp. 105, 107. 

(a) Sect. 4. 

(6) 9 & 10 Vict. c. 93, s. 3. 

(c) 27 & 28 Vict. c. 95, s. 1. 

(d) Sect. 6, sub-sect. (1). 

(e) In the matter of Bowen t. Evans, 3 £jcch. R. 111. 
(/) Symonds v. Dirnsdale, 2 Exch. R. 533. 
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impose terms before granting it. In one case (c/) a cer- 
tiorari was granted on the ground that the question as to 
what were necessaries for an infant was not a question 
which could be fairly tried in the County Court at Oxford 
before a jury. Other instances are the importance of the 
question, the dependence of other cases on the issue of the 
case, and the expense and difficulty of obtaining counsel 
to attend at the County Courts. 

If it be desired to send the case back to be tried in the 
County Court, the party desiring it may move for a rule to 
quash the writ of certiorari and for a writ of procedendo. 
This may be done after the proceedings have been brought 
into the High Court (K), 

The County Court selected must either be the County 
Court in the district of which the defendant or one of the 
defendants dwells or carries on his business at the time 
the action is brought, or, by leave of the judge or registrar, 
the County Court of the district within which the defend- 
ant, or one of the defendants, dwelt or carried on business 
at any time within six calendar months next before the 
time the action is brought, or, with the like leave, of 
the district within which the cause of action wholly or in 
part arose (t). In the metropolis, however, all districts are 
to be considered as one district (A;). 

As to the meaning of the words " dwells '* and " carries 
on his business," the observations already made (Z) on the 
similar terms used as to notice are applicable. It should, 
however, be observed that the words used as to business 
are carrying on " his business," so that the distinction 

{g) Symonds v. IHmsdale, 2 £xch. R. 533 ; see too Daniel v. Phillips, 
4 T. R. 499. 

(A) Rex V. Wakefield, 1 Burr. 485 ; Rex v. Reeve, 1 W. Bl. 231 ; Daniel 
V. Phillips, 4 T. R. 499 ; Pierce v. Thomas, Jac. 54 ; Keat v. Goldstein, 7 
B. & C. 525 ; QarUm v. Great Western Ry, Co,, 1 E. & E. 258, 259 ; 28 
L. J. Q. B. 103. 

(0 30 & 31 Vict. c. 142, s. 1. 

(A) 19 & 20 Vict. c. 108, s. 18. 

(0 Ante, pp. 110-115. 
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already pointed out (m) between the words " carrying on 
his business" and "carrying on business" is applicable, 
and is of importance on the question as to determining 
the Court in which proceedings should be taken. 

The term " cause of action " means the act of the defend- 
ant which gives the plaintifiF his cause of complaint, i.e., 
every fact necessary to be proved to support the case of the 
plaintiff (w), but inasmuch as an action may be brought in 
the County Court of the district in which any part of the 
cause of action arose, the plaintiff may select any County 
Court within the district of which any fact which the 
plaintiff must prove to support his case occurred. It need 
hardly be said that the death of the workman is no part 
of the cause of action, but is merely a fact to be given in 
evidence for the purpose of ascertaining the amount of 
damages (o). 

The commencement of an action is the taking out a writ 
or entering a plaint, and issuing a summons (p), and not 
the service of the writ of summons. As in the County 
Courts the general rule is, that the summonses must be 
served by the officers of the Court, any other rule would 
be very prejudicial to the plaintiff, since from press of work 
the officers of the County Court are at particular times 
unable to serve summonses as soon after they issue as they 
usually serve them. The terms " six months " and " twelve 
months" mean respectively six calendar months and twelve 
calendar months (g). In the computation of these periods 
the same rules will apply as those already stated as to the 
period of time within which notice must be given (r), so 

(m) Ante, p. 113. 

(n) Jackson v. Spittdl, L. R. 5 C. P. 542 ; 39 L. J. C. P. 321 ; Vaughan 
X. Weldon, L. R. 10 C. P. 47 ; 44 L. J. C. P. 64. 

(o) See Eead v. The Great Eastern By, Co., L. R. 3 Q. B. 555 ; 37 L. J. 
Q. B. 278. 

(p) See Alston v. Underhill, 1 C. & M. 492 ; Thompson v. Dicas, 1 C. & M. 
768, as to actions in the Superior Courts, and County Court Rules, Order 
IV. rule 1, as to proceedings in County Courts. 

(q) 13 & 14 Vict. c. 21. s. 4. 

(r) Ante, p. 108. 
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that if an accident happened on the 3rd day of January, 
1881, the plaint must be entered on or before the 3rd day 
of July, 1881, and if a death occurred on tiie 3rd day of 
January, 1881, from an accident which occurred on the 
1st day of January, 1881, the plaint must be entered on 
or before the 3rd day of January, 1882. 

The County Court Eules («) provide that where the 
summons is to be served in the home district it shall be 
delivered to the baiKff thirty-two clear days at least, and 
where it is to be served in a foreign district thirty-five 
clear days at least before the return day, but that it shall 
in either case be served thirty clear days before the return 
day thereof. 

In reference to the times mentioned in this rule care 
must be taken that the provisions of the rule are complied 
with, as it has been decided that in the case of an eject- 
ment summons the provisions of the rules are obligatory, 
not only as to the time of service but also as to the time 
of delivery to the bailiff (<). It should also be borne in 
mind that the bailiff of the home Court may not receive 
the summons till the close of the day following that of the 
entry of the plaint, as he is only obliged to attend at the 
registrar's office once every day (m), and he may have 
attended early on the day on which the plaint was entered* 
In practice, however, no difficulty on this head will arise. 
In the case of service in foreign districts the registrar is 
bound to send a copy for service within twenty-four hours 
after the plaint is entered (a;), and as the foreign Court 
may be distant two days post the foreign bailiff may have 

(s) County Court Rules, 1880, rule 13. 

(0 Barker v. PalvMry 8 Q. B. D. 9 ; 51 L. J. Q. B. &c. 110. The reports 
of this decision are not very clear. One judge seems to have treated the 
case as if the provisions of an Act of Parliament were in question. There 
can be no doubt that the counsel for the plaintiff gave the reason for 
requiring the summons to be delivered to the bailiff five clear days before 
the time limited for service, viz. to give the bailiff reasonable time within 
which to serve the summons. 

(m) Order II. rule 18. 

(a?) Order II. rule 5. 
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but a very short time for service. In both cases the time 
between entering the plaint and the service seems too 
short. 

The plaint is required to be accompanied by particulars 
of demand v^hatever the amount claimed may be (y). 
Such particulars of demand are to state in ordinary lan- 
guage the cause of the injury and the date at which it 
was sustained and the amount of compensation claimed^ 
and where the action is brought by more than one plaintiff 
the amount of compensation claimed by each plaintiff, and, 
where the injury of which the plaintiff complains shall 
have arisen by reason of the act or omission of any person 
in the service of the defendant, the particulars are to give 
the name and description of such person (z). 

Notice of a demand for a jury is to be given in writing 
to the Eegistrar of the Court fifteen clear days at least 
before the return day, and the summonses to the intended 
jurors are to be delivered to the bailiff forthwith (a). The 
time for notice of the demand for a jury is longer than in 
ordinary cases in the County Court, for which three clear 
days are sufficient (&). The necessity of allowing suffi- 
cient time for procuring assessors is the reason of this 
difference. It may however be subject to doubt whether 
it is well to expose the intended jurors for so long a period 
to solicitations by the parties, especially as the County 
Court judges have no power to punish any such conduct 
on the ground that it is a contempt of Court (c). In 
ordinary County Court cases no party can when the claim 
does not exceed £5 refuse a jury to be summoned (d). As 

(y) County Court Rules, 1880, rule 14. In ordinary cases in the County 
Courts particulars are only required where the amount exceeds forty 
shillings. Order VII. rule 1. 

(^) County Court Rules, 1880, rule 15. 

(a) Ibid, rule 16. 

(6) Order XVI. rule 1. 

(c) Reg. V. Ltfroy^ L. R. 8 Q. B. 134 ; S. C. sub nom. Ex parte Jollige^ 
42 L. J. Q. B. 121. 

(d) 9 & 10 Vict. c. 95, s. 70. 
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the Employers' Liability Act, 1880, merely says that the 
action shall be brought in a County Court, and as the 
authority to make the orders of 1880, numbered from 13 
to 16, depends entirely on the ground that proceedings 
under the Act are subject to the provisions of the County 
Courts Act, it follows that the same limit as to the amount 
claimed must be put on the power to require a jury, so 
that a jury cannot be demanded unless the amount 
claimed exceeds five pounds (d). 

The next point to be considered is the employment of 
assessors to ascertain the amount of compensation. These 
are only to be appointed where there is no jury (e). By 
the term " assessors " is usually meant persons called on to 
assist the judge in matters of technical science or practice, 
as to which it may be assumed that the judge is ignorant. 
Thus in a case in the Privy Council, on appeal from the 
EcQlesiastical Courts on a question of divinity not arising 
under the Church Discipline Act, the Judicial Committee 
called in the assistance of the Archbishops of Canterbury 
and York and the Bishop of London as assessors (/). In 
cases in the Court of Admiralty it has long been usual to 
have nautical assessors to assist the judge on points of 
nautical science or seamanship, but the damages are assessed 
by the registrar and merchants. By the Judicature Act, 
1873 (^), a trial might be had with the assistance of as- 
sessors specially qualified, and by the County Courts Act, 
1875 (^), power was given to a County Court judge on 
the application of either party, if he thought fit, to summon 
to his assistance one or more persons of skill and experience 
in the matter to which the action related to act as as- 
sessors. As to assessors of this nature, however, the judge 
was not absolutely bound by their opinion if it were not 

(d) 9 & 10 Vict. c. 95. 8. 70. 

(e) Sect. 6, sub-sect. (2). 

(/) Gorham v. Bishop of Exeter, Moore's Special Report. 
(^) 36 & 37 Vict. c. 66, s. 56. 
(A) 38 & 39 Yict. c. 60, s. 5. 
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satisfactory to him (*). The assessors under the Em- 
ployers' Liability Act, 1880, fill a wholly different character. 
They are placed in the position of jurymen to determine 
one point, only in the case, namely, the amount of com- 
pensation to be awarded to the plaintiff, and, as to that 
point, the judge is bound to take their finding to exactly 
the same degree as he is bound to take the finding of a jury. 

Any person appointed by the judge is qualified to act as 
an assessor {k). 

A party desiring assessors is required ten dear days at 
least before the return day to file an application according 
to a given form, stating the number of assessors he pro- 
poses to be appointed, and the names, addresses, and 
occupations of the persons who may have expressed their 
willingness to act as assessors. If the other party has 
given his consent to those persons being appointed the 
applicant must file such consent with his application (Z). 

If no such consent has been given the registrar is to 
forward the application to the other party, who may then 
either file an application for assessors or file objections to 
any of the persons named in the application of the other 
side (m). 

If both parties file applications for assessors no objec- 
tions are to be made by either party, and the judge is to 
select one or more from the two lists, taking an equal 
number from each list (w). The applications and any 
objections are to be forwarded to the judge (o). 

The next rule is as follows : " Where the judge shall 
grant the application for the appointment of assessors he 
shall appoint such of the persons proposed for assessors as 
he may think fit, subject to the provisions hereinbefore 

(0 Per Dr. Lushington, The Speed, 2 W. Rob. 225, 231 ; The Alfred, 
3 W. Rob. 232, 235. 

(k) County Court Rules, 1880, rule 17. 
(0 Ibid, rule 18. 
(w) Ibid, rule 19. 
(n) Ibid, rule 20. 
(o) Ibid, rule 21. 
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and heremafter contained in this order" (p). This role 
seems to leave it to the discretion of the jndge to grant 
the application for assessorB. Now it is tme that the 
words in the Act are that assesBorB **niay " lo% appointed, 
and that taken by itself ^ may " is merely permissive ; 
bnt in a recent case (^) in the Honse of Lords which 
tamed on the meaning of the somewhat Himilar words 
^* it shall be lawful," Lord Blac^bnm laid it down as a 
role that enabling words are constraed as oompnlsory 
wherever the object of the power is to effectuate a legal 
right, and Lord Selbome, C, pointed ont, that the words in 
that case were not to give a power for the dne conrse and 
administration of justice after the commencement of any 
prosecntion or snit, so that it seems very donbtfol, to say 
the least of it, whether the judge has any discretion as to 
the appointment of assessors if they are desired by either 
of the parties. 

The following rule gives the jndge power, in cases in 
which no demand for a jnry has been made and an appli- 
cation for assessors has been filed, to appoint additional 
assessors, and, if no application has been made, to appoint 
assessors himself (r). If all or any of the assessors ap- 
pointed do not attend, the judge may proceed with such 
assessors as attend, or adjourn the trial generally or on 
terms, or may appoint any available person who may be 
willing to act, and is not objected to on any sufficient 
ground, or may try the case without assessors («). 

The remuneration of an assessor is £2 2b. for each day's 
attendance in every action, and such further sum for his 
expenses as the judge may order {€), 

A party requiring assessors is bound, when he files his 

(j>) County Court Rules, 1880, rule 22. 

{q) Julius V. Bishop of Oxford^ 5 App. Cas. 214, 242, 235; 49 L. J. 
Q. B. 577. 

(r) County Court Rules, 1880, rule 23. 
\s) Ibid, rule 24. 
(0 Ibid, rule 25. 
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application, to deposit with the registrar £2 2«. for each 
assessor proposed, and such payment is to be considered 
as costs in the cause; but if any person proposed has 
informed the registrar in writing that he does not require 
his remuneration to be deposited, no deposit in respect of 
such assessor is to be required (m). 

Where assessors assist in addition to or independently 
of those proposed, their remuneration is to be borne as the 
judge directs (a?). 

If the action be not tried the judge may make an allow- 
ance to an assessor for any expense or trouble he may have 
been put to, and direct payment thereof out of the su?i 
deposited for his remuneration (y). 

,The last rule as to assessors provides that they shall sit 
in Court and assist the judge with their opinion and special 
knowledge for the purpose of ascertaining the compensa- 
tion to be awarded («). With regard to this rule it may 
be observed that it apparently assumes that the assessors 
are only to assist the judge, but the words of the Act of 
Parliament are that they are appointed " for the purpose 
of ascertaining the amount of compensation ;" and such a 
proceeding was in old days well known to the law, for it 
is laid down in Bro. Abr. tit. Leete, " see the new Natura 
Brevium, fol. 83, that the Leete or Toume of the Sheriff 
are Courts of Kecord, and have authority to assess fines," 
which it is clear from other passages under the title 
" Leete " were settled as to amount by the Court. The 
common use of the phrase, that the jury assess the 
damages shews, too, that the meaning of the Act was 
that assessors should be placed in the position of jurymen, 
as to the amount of compensation to be awarded. 

The amount of compensation is limited by the Act 
itself to such a sum as may be found equivalent to the 

(u) County Court Rules, 1880, rule 26. 
(a?) Ibid, rule 27. 
(y) Ibid, rule 28. 
(?) ibid, rule 29. 
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estimated earnings during the three years preceding the 
injury of a person in the same grade employed during 
those years in the like employment and in the district 
in which the workman is employed at the time of the 
injury (a). Some sUght question may arise under this 
provision, as very often in the same district one employer 
pays slightly more than another for the same work. The 
action of trade unions has, however, levelled wages so 
much that such a question is of very slight importance. 

The rules applicable to ordinary actions of tort will 
apply to actions under the Employers' Liability Act, 1880, 
so that new trials may be granted where the damages are 
excessive, and also where they are so inadequate as to 
shew that the jury have omitted to take into considera- 
tion some of the elements of damage (&). 

In addition to the provisions as to assessors the rules 
also contain provisions as to the consolidation of actions. 
These are applicable, however, only to actions in the same 
Court, which is a serious defect, as in the case of many 
men injured by an accident in one district under several 
employers who live in different districts, actions may be 
brought in each of the districts in which one of the em- 
ployers dwells, as well as in that in which the accident 
happened, provided the number of persons injured exceeds 
by one the number of different districts in each of which 
one of the employers dwells. As to actions in the same 
Court the defendant may apply to the judge on notice to 
the plaintiffs that the actions may be consolidated (c). 
He may also, on filing an undertaking to be bound as to 
his liability for negligence, or any act or omission by the 
decision of such action as may be selected by the judge, 
apply either ex parte or on notice to the plaintiffs to stay 
all proceedings in the actions other than that selected 

(a) Sect. 3. 

(6) Phillips V. Lundm and South Western Ry. Co., 4 Q. B. D. 406 ; 
5 Q. B. D. 78 ; 48 L. J. Q. B. 693 ; 49 L. J. Q. B. 233. 
(c) County Court Rules, 1880, rules 30, 31.^ 
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until judgjnent is given in that action (d). On hearing 
such application the judge may impose terms and con- 
ditions, Nand make such order, as may be just (e). If any 
order to stay proceedings has been made ex parte the plain- 
tiffs affected by it may apply to the judge upon notice or 
ex parte to vary or discharge such order, and the judge 
may make such order as he thinks fit, and is to have 
power over the costs (/). If the verdict be given in the 
selected action against the defendant the plaintiffs in the 
other actions may proceed for the purpose of ascertaining 
and recovering their damages and costs (^). 

Besides these orders a defendant may admit any state- 
ment of his liability for the negligence, act, or omission 
stated in plaintiff^s particulars (A), and then the plaintiff 
is to be entitled to no subsequent costs except those of 
attending on the day of trial to enter up judgment and 
tax his costs (t). This provision is applicable only to an 
admission of the whole cause of action and the amount 
claimed. If the defendant wish to admit some only of 
the statements contained in the particulars of the plain- 
tiff's claim he will be entitled to do so under the ordinary 
County Court Kules (h). 

If all the plaintiffs join in one action, as they may do 
in ordinary County Court cases (Z), and the defendant be 
found liable, the judgment is to be for all the plaintiffs, 
but the compensation, if any, that each plaintiff is entitled 
to, is to be separately found and set forth in the judgment, 
and the judge is to order to whom, and in what manner, 
the costs are to be paid. If the defendant fails to pay the 

(d) County Court Rules, 1880, rules 32, 33. 

{e) Ibid, rule 34. 

(J) Ibid, rule 35. 

(Sf) Ibid, rule 36. 

(A) Ibid, rule 37. 

(0 Order XII. rule 3. 

Ik) Ibid, rule 2. 

(0 Order V. rule 1. Under the corresponding rule in the High Court 
of Justice an action for libel may be brought by eight plaintiffs though 
not pirtners nor jointly interested : Booth v. Briscoe^ 2 Q. B. D. 493. 
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oompensations awarded and the costs, execution against 
his goods may issue, and, if the proceeds be not sufficient, 
the costs of the action are first to be paid, and the residue 
divided rateably among the plaintiffs according to the 
amounts awarded (m). 

It only remains to mention that a judgment in a County 
Court can only be satisfied out of the real estate of the 
defendant in cases in which the judgment exceeds the sum 
of £20, and that in such cases the judgment must be 
removed by certiorari into the High Court of Justice, where 
proceedings may be had thereon, as in the case of a judg- 
ment of the High Court of Justice (n). 

(m) County Court Rules, 1880, rule 37. 
(n) 19 & 20 Vict. c. 108, s. 49. 
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CHAPTER VIII. 

ON ACTIONS UNDER LORD CAMPBELL's ACT. 

Actio personalia moritur cum persond. Such was, as to some 
matters (a), the rule of the Common Law of England, and 
such is in some cases still the law of England, for the last 
Act (6) on this matter, usually called Lord Campbell's Act, 
only gives a remedy in certain cases. The first Act, which 
decreased the limit of this rule (c), only gave an action of 
account to executors, which did not formerly lie on the 
ground of want of privity (d). The next Act (e) gave 
executors an action of trespass for goods and chattels of 
their testators carried away in their lifetime. After this 
an Act (/) placed executors of executors on the same foot- 
ing as executors, but this Act is said by Coke (jg) to have 
been an affirmance of the Common Law, notwithstanding 
that it appears from the Act itself that judgments to the 
contrary had been given. Later in the same reign (K) 
power was given to the ordinary to commit the adminis- 
tration of the goods of an intestate to his most lawful 
friends, and they were to have an action to demand his 
debts in the King's Courts. In the reign of Henry VIII. 

(a) It seems that the rule did not apply to such personal actions as were 
founded upon any obligation, contract, debt, covenant, or any other duty to 
be performed : 1 Saud. 216 a, n. to Wheatley v. Lane. See too 13 Edwd. I. 
c. 19. 

(6) 9 & 10 Vict. c. 93. 

(c) 13 Edwd. I. c. 23. 

(d) Co. Litt, 90 b, 2 Inst. 404. 
le) 4 Edwd. III. c. 7. 

If) 25 Edwd. III. c. 5. 

(g) 2 Inst. 404. 

(A) 31 Edwd. III. c. 11. 

K 
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a statute (t) was passed giving power to the executors of 
tenants in fee simple, tenants in tail, and tenants for life, 
to sue (fc) and distrain for arrears of rent, and this was 
further extended (Z) so as to enable the executor or ad- 
ministrator of a tenant for life to sue in the case of a lease 
granted by a tenant for life, which determined on his death. 
Finally, in the last reign, an Act (w) gave executors and 
administrators power to sue for injuries done to the real 
estate of the deceased. 

None of these statutes, however, gave any remedy in 
the case of the death of a person caused by such an act 
of another, as would, if the person injured had lived, 
have given him a right of action. To remedy this Lord 
Campbell procured an Act (w) to be passed giving the 
legal personal representatives of a person killed by the 
act, neglect, or default of another, whether under circum- 
stances which amounted to felony or not, an action against 
the person to whose act, neglect, or default, the death was 
to be attributed (o). This action was only given, howevei*9 
for the benefit of the wife, husband, parent, or child of 
the person killed (p), and it was provided that " parent " 
was to include a &ther and mother, grandfather and 
grandmother, stepfather and stepmother ; and " child *' was 
to include son and daughter, grandson and grand-daughter, 
and stepson and stepdaughter (cj). This Act was not to 
apply to Scotland (r). 

This Act was found to be too limited, as in the lower 
states of life the trouble and expense of constituting a 

(0 32 Hen. VIII. c. 37. 

{k) The power of suing seems to have existed before in the case of the 
executor of the grantee of a rent-charge granted for the life of the grantor : 
Co. Litt. 146 b. 

(0 11 Geo. II. c. 19, 8. 15. 

(w) 3 & 4 Will. IV. c. 42, s. 2. 

(n) 9 & 10 Vict. c. 93. 

(o) 9 & 10 Vict. c. 93, s. 1. 

(p) S. A. sect. 2. 

Iq) S. A. sect. 6. 

(r) S. A. sect. 6. 
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legal personal representative was seldom incurred, and it 
was felt that it was hard to compel persons to incur that 
trouble and expense, in order to avail themselves of the 
provisions of the statute. In cases, too, in which such a 
legal personal representative existed, he might be un- 
willing to proceed under the statute. For these reasons 
another Act («) was passed, by which it was provided that 
in cases where there should be no legal personal represen- 
tative, or there being such, no action should have been 
brought within six calendar months after the death, the 
action might be brought by any person who was entitled 
to the benefit of the action under the earlier statute. 

Before this Act was passed a limit, apparently suggested 
by the Civil Law, had been introduced into the English 
law, namely, that no owner of a sea-going vessel should 
be answerable in damages to an extent beypnd the value 
of the ship and freight due or to grow due during the 
voyage, but that in the case of loss of life or personal 
injury, the value of the ship and freight were not to be 
taken at less than £15 per ton (<). The machinery for 
using Lord Campbell's Act and the Act amending it, are 
contained in them. . The amount of damages is left to the 
jury, and they are to fix the shares to be taken by the 
respective parties for whose benefit the action is brought (m). 
Only one action is to be brought, and that is to be 
brought within twelve calendar months after the death 
of the deceased (a;), and the plaintiff on the record is 
to deliver, with the declaration, to the defendant, or 
his attorney, a full particular of the persons on whose 
behalf the action is brought and of the nature of the 

(s) 27 & 28 Vict. c. 95. 

It) 17 & 18 Vict. c. 104, s. 504. The law now in force is 25 & 26 Vict. 
c. 63, s. 54. As to these Acts and the manner in which they affect Lord 
Campbell's Act, see Gla'iolm v. Barker, 34 Beav. 305 ; L. K. 1 Ch. 223 ; 
L. R. 2 Eq. 598; 34 L. J. Ch. 533 ; 35 L. J. Ch. 259, 657. 

(w) 9 & 10 Vict. c. 93, 8. 2. 

(x) S. A. sect. 3. 

K 2 
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claim in respect of which damageB are songht to be 
recovered (y). 

By the second Act, actions bronght under it are to be 
subject to the same roles of procedure as are actions 
under tho first Act (z), and the defendant is empowered 
to pay into Court a sum as compensation in one sum 
for all the persons entitled under the Act, and is to be 
entitled to a verdict if the jury found it sufficient (a). 

The only question which has hitherto arisen as to the 
persons entitled under these Acts, as far as relationship is 
to be considered, was raised in a suit in the Court of 
Admiralty (b). It was whether a ehild en ventre sa mere 
was a child within the meaning of the Act, and it was 
held that such a child was. It is clear that aliens are 
within the Act. In one case a French ship was run down 
by an English ship, and a French sailor on board was 
drowned, and it was held that his legal personal represent 
tatives were entitled to maintain a suit against the owners 
of the English vessel (c). 

Another question which has arisen on the Act is, whether 
before the Judicature Act passed the Court of Admiralty 
had jurisdiction under this Act. The question is of im- 
portance now that the Judicature Act has come into 
operation in the following respects : — First, if the Court 
of Admiralty had no such jurisdiction, the Courts of Law 
would certainly refuse to allow service of a writ out of 
the jurisdiction on the owners of a foreign ship causing 
death on the high seas ((2). Next, in the same state of 
circumstances, the High Court of Justice would have no 
remedy in rem against the ship, so that the owners of the 
offending ship, if they took care not to come themselves 

(y) 9 & 10 Vict. c. 93, 8. 4. 

(e) 27 & 28 Vict. c. 95, s. 1. 

(a) S. A. sect. 2. 

(6) T/te George and Richard, L. R. 3 A. & E. 466. » 

(c) The Eaplorer, L. R. 3 A. & £. 289 ; 40 L. J. Adm. 41. 

\d) Harm v. Owners of The Franconia, 2 C. P. D. 173 ; 46 L. J. Q. B. 363. 
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within the ordinary range of the jurisdiction of the 
English Courts of Law, would escape all liability. 

In the earliest reported case on the subject (e) the 
learned Judge of the Admiralty Court held that the word 
" damage " in the Admiralty Act, 1861, did include personal 
damage, and this view was upheld by the Judicial Com 
mittee of the Privy Council (/), and was followed by the 
Court of Admiralty, though not without doubt {g). On 
the other hand the Court of Queen's Bench held (K) that 
the Court of Admiralty had no such jurisdiction, and this 
view was adopted by Kelly, C.B. («). In this state of the 
authorities, the judge of the Admiralty held, notwith- 
standing the conflicting decisions, that he had such juris- 
diction, and that decision was confirmed on appeal, the 
judges of the High Court being equally divided (k). 

No peculiarity arises under Lord Campbell's Act as to '. 
the nature of the negligence which will give rise to an 
action. It may therefore be assumed that in all the cases 
previously mentioned (J) in which it was either assumed 
or held that negligence existed, an action under that Act 
will lie. Indeed, in many of them the actions were under 
that Act. In addition to those cases, it has been held or 
assumed as a matter of cotlrse that such negligence as 
would give rise to an action under Lord Campbell's Act 
occurred in the following cases : — Allowing a stone to fall 
during the construction of a bridge over a highway on 

ie) The Sylphy L. R. 2 A. & E. 24 ; 37 L. J. Adm. 14. There seems to 
have been an earlier case, but it is not reported on this point. Se6 - The 
Rouen, Lush. 610 ; 31 L. J. P. M. & A. 132'; Ta>/lor v. Devoar, 5 B. & S. 
58 ; 33 L. J. Q. B. 141. See, too, the remarks as to this unreported case 
by Sir R. Phillimore in The Guldjare, L. R. 2 A. & E. 325 ; 38 L, J. Adm. 12. 

(/) The Beta, L. R. 2 P. C. 447 ; 38 L, J. Adm. 50. 

(J) The Guldfax«y L. R. 2 A. & E. 325 ; 38 L: J. Adm. 12 ; The George 
and Richard, L. R. 3 A. & E. 466. 

(A) Smith V. Brown, L. R. 6 Q. B. 729 ; 40 L. J. Q. B. 214. 

(i) James v. London and South Western Ry, Co., L. B. 7 Ex. 187, 195 ; 
41 L. J. Ex. 82. 

{k) The Franc(.nia, 2 P. D. 163 j 46 L. J. P. M. & A. 71 and 33. 

(0 Ante, p. 86, 87. 
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a person passing underneath (w); bringing a train into 
a station at a rapid -pace in defiance of the ordinary 
signals (n) ; shunting a train into a siding occupied by 
two companies according to rules which were defective, 
and killing the servant of one of the companies (o) ; allow- 
ing a wall to be in a ruinous state so as to fall on a 
passer-by ( p) ; employing a man to grease machinery not 
properly fenced, but the dangerous character of which was 
not so obvious that it must be taken to have been known 
by him (gf) } stopping a train at a station so that some 
carriages were in a dark tunnel in which it was unsafe to 
get out, and not giving warning to the passengers to keep 
their seats (r) ; allowing a boat to be so negligently sus- 
pended that it fell upon a pilot, and so injured him that 
he died in a few days («) ; and driving an engine with 
a van in front of it which obpcured the view and omitting 
to whistle (<). 

The. law already stated (tt) as to contributory negli- 
gence will be an answer to any action by those who sue 
on account of a death in the same manner as it would 
have been an answer to an action in case the deceased 
person had lived (x). 

It has been decided (jf) that the declaration need not 

(m) Reedie v. London and North Western Ry. Co., 4 Exch. R. 244. See, 
too, a somewhat similar case in which the injured party was himself the 
plaintiff: Kearney v. London^ BrigJiton, and South Coast Ry. Co.. L. R. 
5 Q. B. 411 ; L. R. 6 Q. B. 759 ; 39 L. J. Q. B. 200 ; 40 L. J. Q. B. 285. 

(n) Stetton v. London and North Western Ry. Co., 16 C. B. 40. 

(o) Vose V. Lancashire and Yorkshire Ry. Co., 2 H. & N. 728 ; 27 L. J. 
Ex. 249. See, too, Sykes v. Nortk Eastern Ry. Co., 44 L. J. C. P. 191. 

(p) Duckworth V. Johnson, 4 H. & N. 653 ; 29 L. J. Ex. 25. 

Iq) Bntton V. Great Western Ctton Co., L. R. 7 Ex. 130 ; 41 L. J. Ex. 99. 

('•) Bridges v. NoHh London Ry. Co., L. R. 7 H. L. 213 ; 43 L. J. Q. B. 
151. 

(s) Smith V. Steele, L. R. 10 Q. B. 125 ; 44 L. J. Q. B. 60. 

(t) Swainson v. North Eastern Ry. Co., 3 Ex. D. 341 ; 47 L. J. Q. B. 
372. 

(u) Ante, pp. 96-101. 

(a?) Senior y. Ward, 1 E. & E. 385 ; 28 L. J. Q. B. 139 ; and WUherley 
V. Regent's Canal Co., 12 C. B. n. s. 2. 

iy) Chapman v. Rothwell, E. B. & E. 168 ; 27 L. J. Q. B. 315. 
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state that pecuniary damage lias accrued to the plaintiff 
where it concludes with the claim of a sum of money. 

The next point to be considered is, what damages can 
be recovered in an action under Lord Campbell's Act. 

The first cases on the question were at nisi prius. In 
the earliest of them, in 1848 (z). Pollock, C.B., directed 
the jury that it was a pure question of pecuniary compen- 
sation and nothing more which was contemplated by the 
Act. The other was tried in February, 1852, and the 
shorthand writer's notes of the summing-up of Lord 
Campbell, C.J., are the only report given of it (a). In it 
the question was raised whether insurances were to be 
taken into consideration, and his Lordship directed the 
jury to ascertain first, what would have been the pecuniary 
loss if the deceased had not been insured, and then to 
deduct from that sum the moneys which would be received 
from the policies, and to give their verdict for the sum 
resulting from that process (6). 

These cases, if they stood alone, would rest only on the 
great authority of the judges who respectively decided 
them, but the principles therein laid down have been fol- 
lowed in other cases in which points have been discussed 
before the Courts in banco. Of such cases the first (c) 
was before the Court of Queen's Bench. The plaintiff 
was the administratrix and widow of the deceased, and 
brought the action for her own benefit only. The judge 
at the trial told the jury that if they considered the plain- 
tiff entitled to any compensation for the bereavement 
she had sustained beyond the pecuniary loss, they were 
to make their estimate accordingly. The deceased was 
a merchant, deriving an income from his business of 

(«) Gillard v. Lancashire and Yorkshire Ry. Co., cited from 12 Law 
Times, 356, in 18 Q. B. 103. 

(a) Huiks V. Newport, Abergavenny, and Hereford Ry. Co., 4 B. & S. 403. 

(6) The rule is otherwise where the injured person himself brings the 
action. See Bradburn v. Great Western Ry. Co., L. R. 10 Ex. 1 ; 44 L. J. 
£z.9. 

(c) Blake V. Midland Ry, Co., 18 Q. B. 93 ; 21 L. J. Q. B. 233. 
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upwards of £500 per annum. The jury found a verdict for 
£4000 damages. A motion was made for a new trial and 
it was granted, the Court being of opinion that the jury 
were not entitled to take into consideration the mental 
suffering of the plaintiff from the loss of her husband, and 
that as the damages exceeded any loss sustained by her 
admitting of a pecuniary estimate they must be considered 
excessive. 

In the next case (d) the son, who was killed, had done 
work for his father, the plaintiff, which he was unable to 
do through illness, and for which the plaintiff received 
3«. 6d. per week. The Court held that damages were to 
be estimated on the pecuniary loss, and not in regard to 
any injury to the feelings and that they were not to be 
limited to any actual legal right, but with reference to a 
reasonable expectation of pecuniary benefit as of right or 
otherwise from the continusmce of the life. The Court, 
however, held that the sum of £76 was excessive, and 
granted a new trial. 

Very nearly at the same time another case (e) on this 
point occurred. The father sued as administrator of his 
son, who lived in London, while his father lived at Dart- 
ford. The son, who worked as a pianoforte maker, and 
earned about £3 per week, had been in the habit of visit- 
ing his father and mother, who were labouring people, 
once a fortnight, and on those occasions took to them 
presents of tea, coffee, sugar, meat, &c., which, with occa- 
sional donations of money, averaged about £20 per annum. 
The jury, under the direction of the judge, as separating 
the items of compensation, assessed the damages as follows : 
£80 to the plaintiff, and £40 to his wife ; £10 for 'the 
funeral, and £15 for mourning. A rule was moved for 
and argued, and Willes, J,, delivering the judgment of 
the Court, said that the case last cited had decided, with 

{d) Franklin v. South Eastern By. Co., 3 H. & N. 211. 

(e) Dalton v. South Eastern By, Co., 4 C. B. N. 8. 296 ; 27 L. J. C. P. 227. 
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the entire concnrrence of the Court of Common Pleas, that 
legal liability alone was not to be the test of injury in 
respect of which damages might be recovered, but that 
reasonable expectation of pecuniary advantage by the 
relations remaining alive might be taken into account by 
the jury, and damages might be given in respect of that 
expectation being disappointed, and the probable pecu- 
niary loss thereby occasioned, and that the verdict must 
stand as to the sum of £120 given upon that footing ; but 
that as to the expenses of the funeral and mourning they 
were not to be allowed, as the subject-matter of the statute 
was injury by reason of the relative not being alive, and 
there was nothing in it referring to the cost of the cere- 
monial of respect paid to the memory of the deceased in 
his funeral or in putting on mourning for his loss. 

Soon after these cases the point was again discussed (/). 
A boy fourteen years of age was killed through the negli- 
gence of the defendant. The plaintiff, his father and 
administrator, sued for damages under Lord Campbell's 
Act. He had lived at Manchester until a few days pre- 
vious to the accident, when he went to Liverpool to search 
for work, leaving his wife and children at Manchester. 
For a year or two previously and up to that time the 
deceased had been employed at a painter's shop, receiving 
4«. per week, which he gave to his mother to apply 
towards housekeeping. The plaintiff had returned to 
Manchester and took the deceased with him to Liverpool, 
and sent him to pawn a coat to raise funds to bring the 
rest of the family to Liverpool. While the deceased was 
returning he was killed. The jury were directed to give 
a verdict for pecuniary loss exclusively, and found a 
verdict for £20: £10 for the father and £10 for the 
mother. A motion was made to enter a verdict for the 
defendant or to reduce the damages to a nominal amount. 
The Court held that there must be actual pecuniary 

(/) Duckworth v. Johnson, 4 H, & N. 653 ; 29 L. J. Ex. 25. 
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damage to entitle the plaintiff to maintain such an action, 
that mere nominal damages could not he found, and that^ 
the jury having, after a right direction, found a pecuniary 
loss on evidence which justified the finding, the rule mw 
must he discharged (jg). 

In the next case (K) the deceased was killed in a railway 
accident, and his widow and administratrix hrought the 
action. He was tenant for life of an estate producing a 
little short of £4000 a year. By a settlement executed on 
his marriage, his widow had a jointure of £1000 a year, 
and £20,000 was secured to the younger children on his 
death. The estate itself passed to the eldest son. He 
was himself forty-one years old, and he left eight younger 
children all under the age of twelve years. His personal 
estate amounted to £3400, and he left no will. The case 
was tried hefore Cockhum, C.J., and he directed the jury 
not to take into consideration any pain of mind or wounded 
feelings of the widow or children, hut solely their pecu- 
niary loss, hut said that they might take into consideration 
the loss of the advantages of superior education, social 
position, and personal comforts of which the father's 
income, had he lived, would have secured the benefit and 
enjoyment to the family, and also the loss of that provi- 
sion which it was to he presumed that the deceased, as a 
prudent father of a family, would have made by saving 
from his income for the benefit of his wife and younger 
children. The jury found a verdict for £13,000, appor- 
tioning £1000 to the widow and £1500 to each younger 
child. The eldest son having succeeded to the estate had 
no compensation awarded to him. A motion was made to 
enter a verdict for the defendant, or for a nonsuit, on the 
ground that no cause of action was established, or for a 



(g) See, too, a case mentioned by Crompton, J., 2 B. & S. 764, as having 
occurred before him at Liverpool in 1857, in which the circumstances were 
much the same. 

(A) lym V. Great Northern By. Co., 2 B. & S. 759 : 4 B. & S. 396 ; 31 
L. J. Q. B. 249 ; 32 L. J. Q, B. 377. 
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new trial on the ground that the damages were excessive. 
The argument for the company was that the deceased if 
he had survived would, under the circumstances, have 
recovered nothing in respect of pecuniary loss, and that 
the meaning of the Act was that a right of action for 
pecuniary loss, which would have existed in the deceased 
*if he had lived, should be continued to his legal personal 
representatives if he was killed (t). On the other side it 
was argued that the Act gave a new species of action, and 
could not be considered as a continuation of any right of 
action, inasmuch as the amount recovered did not go to 
the creditors of the deceased nor to all his relatives, but 
only to certain of them. In the course of the argument, 
Crompton, J., pointed out that if the deceased had lived 
for some time he might have recovered for pain and suffer- 
ing, but that the personal representatives could not, and 
Blackburn, J., put the case of an annuitant, and asked if 
his personal representative could not recover. Cockbum, 
C.J., in delivering the judgment of the Court, said: 
"The condition .that the action could have been main- 
tained by the deceased if death had not ensued has 
reference not to the nature of the loss or injury sustained, 
but to the circumstances under which the bodily injury 
arose, and the nature of the wrongful act, neglect, or 
default complained of. Thus, if the deceased had by his 
own negligence materially contributed to the accident 
whereby he lost his life, as he, if still living, could not 
have maintained an action in respect of any bodily injury 
notwithstanding there might have been negligence on the 

(i) There are some expressions which might bear this meaning in Senior 
V. Wardy 1 E. & E. 385, 393 ; 28 L. J. Q. B. 139, but they are rather 
directed to the question as to which side is entitled to the verdict on a 
question of contributory negligence. Cave, J., also said in Griffiths v. Tke 
Earl of Dudley, 9 Q. B. D. 357, 365, that " Read v. Great Eastern Ry. Co,^ 
L. R. 3 Q. B. 555 ; 27 L. J. Q. B. 278, has decided that the Act gives no new 
cause of action to the relations but only a right in substitution fur the 
right of action which the deceased would have had if he had survived." 
This dictum, true in one sense, is not consistent with the authoiities in 
every sense. 
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part of the defendants, the present action could not have 
been supported. But supposing the circumstances of the 
negligence to have been such that if death had not ensued 
the deceased might have brought his action in respect of 
any injury arising to him from it, we are of opinion that his 
representative may maintain an action in respect of an 
injury arising from a pecuniary loss occasioned by the 
death, although that pecuniary loss would not have 
resulted from the accident to the deceased had he lived. 
This being the view we take of the effect of the condition 
contained in the Act, we are of opinion that this objection 
to the plaintiff's right of action fails. As to the second 
head of objection, we are of opinion that as the benefit of 
education and the enjoyment of the greater comforts and 
conveniences of life depend on the possession of pecuniary 
means to procure them, the loss of these advantages is 
one which is capable of being estimated in money, in 
other Vords is a pecuniary Iosh, and therefore the loss of 
such advantages arising from the death of a father, whose 
income ceases with his life, is an injury in respect of which 
an action can be maintained on the statute. A fortiori 
the loss of a pecuniary provision which fails to be made 
owing to the premature death of a person by whom such 
provision would have been made had he lived, is clearly a 
pecuniary loss for which compensation may be claimed. 
It is true it must always remain matter of uncertainty 
whether the deceased person would have applied the neces- 
sary portion of income in securing to his family the social 
and domestic advantages of which they are said to have 
been deprived by his death ; still more whether he would 
have laid by any and what portion of his income to make 
provision for them at his death. But, as it has been esta- 
blished by the cases decided upon the statute, that, if there 
be reasonable expectation of pecuniary advantage, the 
extinction of such expectation by negligence occasioning 
the death of the party from whom it arose will sustain 
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the action, it is fen* a jury to say, under all the circumstances, 
taking into account all the uncertainties and contingencies 
of the particular case, whether there was such a reason- 
able and well-founded expectation of pecuniary benefit as 
can be estimated in money, and so become the subject of 
damages in such an action. The matter having, in the 
present instance, been thus left to the jury, the issue 
}iaving been found by them for the plaintiff, we see no 
reason for disturbing the verdict so far as the right of the 
plaintiff to maintain the action in point of law is concerned. 
We are not insensible to the argument ah inconvenienti, 
founded on the very serious consequences which might 
ensue to a railway company in the event of a fatal acci- 
dent happening from negligence to an individual of very 
large fortune. But we think this is rather for the con- 
sideration of the legislature, as to whether any limit should 
be put to the liability, than for us. We see no difference 
in principle between such a case as the present and that 
of the claim by the family of an artizan for the loss of the 
advantages arising from their father's earnings, in which 
case it is not doubted that the action may be maintained.'* 
The Court, however, thought that the damages for the 
children were too much, and that each ought only to have 
£1000, and, the plaintiff consenting to a reduction of 
damages, the verdict was reduced to £9000, and the rule 
was discharged. 

This decision was taken by appeal to the Court of Ex- 
chequer Chamber (h). In the case stated for that pur- 
pose it was stated that the widow and younger children 
on the death of the deceased became entitled to £1800 a 
year, being the £1000 jointure and £800 a year interest 
on the sum of £2000 charged for the younger children, 
and the direction of the learned Chief Justice to the jury 
was stated to be, that if after making allowance for what 
the deceased would naturally have expended on himself 

{k) 4 B. & S. 396 ; 32 L. J. Q. B. 377. 
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they thought that a portion of his income beyond the 
:£1800 a year to which his widow and eight children be- 
came entitled at his death, would have been from time to 
time set aside by him for the benefit of his family or 
appropriated to their education and advancement in life, 
and would thus have secured to them advantages which 
by his death they had lost, that would constitute such 
pecuniary loss and damage as, coupled with the death of the 
deceased having been caused by the negligence of the 
defendants, would enable them to find a verdict for the 
plaintiff (Z). The question for the decision of the Court 
on the appeal was stated to be, " Whether under the cir- 
cumstances set forth in the case there was evidence which 
the Lord Chief Justice ought to have submitted to the 
jury that the plaintiff or any of the children had sustained 
any such loss or damage as was necessary to maintain the 
action." The judgment of the Court was delivered by 
Erie, C.J., who said : " The principle which governs these 
cases appears to us to be, to consider whether there was evi- 
dence of a reasonable probability of pecuniary benefit to the 
parties if the death of the deceased had not occurred ; and 
was it lost by reason of that death caused by the wrongful 
act, neglect, or default of the defendants. If this were so, 
then there is a case which the judge must leave to the 
jury. The plain facts of the present case shortly stated 

are these. The deceased had a large income, arising from 

(/) This statement of the summing-up it will be observed leaves out 
the direction that the jury might consider loss of social position and 
personal comforts as subjects of pecuniary compensation for which damages 
might be given. In the Law Journal report of the case in the Queen's 
Bench the summing-up is reported to have been the same as that stated 
in the case on appeal, but as in the argument in that report the jury are* 
said, following the directions of the Lord Chief Justice, to have given 
damages for the loss of comforts, education, and position, and the judgment, 
which was delivered more than a month after the argument, refers to the 
** greater comforts and conveniences of life,'' and to the " social and 
domestic advantages of which they are said to have been deprived," it 
seems clear that the summing-up must have been as stated in the report 
in 2 B. & S. 759. 
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property so settled that £20,000 was to go to his younger 
children in case of his death, and the rest to his eldest son. 
The death has come, and the result is that that sum has 
gone in the manner pointed out and the rest to the person 
entitled. I take it to be in evidence that at the time of 
his death the deceased was living with his family in the 
ordinary manner, bringing up his children in the position 
in society which that income would command. The jury 
were bound to give damages for the deprivation of these 
advantages, because the reasonable probability of pecuniary 
benefit from them had been taken away by the death of 
the deceased. The statute, as appears to me, gives to the 
personal representative a cause of action beyond that which 
the deceased would have if he had survived, and based on 
Qi different principle. This was decided in the cases that 
have been referred to, Franklin v. South Eastern Bailtoay 
Co, (m) in the Exchequer, and Dalton v. South Eastern 
Railway Co. (n), in the Common Pleas. They further 
establish that the reasonable probability of pecuniary 
benefit to individuals if the life of the deceased had con- 
tinued is an item which the jury may take into considera- 
tion when estimating the damage occasioned to them" by 
his death. In those cases, it is true, that the sums in dis- 
pute were small, the parties being in a different position 
in life ; but the same principle is applicable here, where the 
deceased had a large income of which his family derived 
the benefit." He then addressed himself to the argument, 
that, as the whole estate passed to the relatives intended 
to be benetted by the Act, no loss had ensued by the death, 
and answered it by saying that the remedy was not given 
to a class but to individuals, and he also said that the same 
answer applied to the argument that the damages were 
too remote, because they arose in part from the way in 
which the deceased had resettled his property. In con- 
clusion, Erie, C.fJ., remarked that the statement of tlio 

(m) 3 H. & N. 211. 

(n) 4 C. B. N. 8. 296 ; 26 L. J. C. P. 227. 



144 THE EMPLOYERS LIABILITY ACT, 1880. 

rule laid down by the Court below in the case and in the 
printed report differed {o\ and that the rule as laid down 
in the case was more specially limited to compensation for 
pecuniary benefit, and said if he were called upon to take 
each of the items of damage relied on as stated in the case, 
and affirm that every one of them could be sustained, he 
should like more time for consideration, but that if any 
one of them could be sustained it was sufficient. The rest 
of the Court concurred and the judgment was affirmed. 

Another case (jp) as to damages arose where the deceased 
person, killed by negligence, had covenanted to pay his 
mother an annuity of £200 a year during their joint lives. 
A witness was called who described himself as an ac^ 
oountant, and stated that he was acquainted with the 
business of life insurance. He produced the Carlisle 
tables, on which insurance companies are in the habit of 
relying, and gave the average probable duration of life at 
the ages of the deceased and his mother from those tables, 
and the sum which would purchase an annuity of £200 for 
the life of a person of the age of the mother. A bill of 
exceptioiis was tendered as to the admissibility of this 
evidence, and also, to a direction by the learned Chief 
Baron who tried the case, as to the principle on which the 
damages were to be assessed. A venire de novo was awarded, 
as there was a manifest slip in directing the jury to con- 
sider the annuity as one absolutely payable during the 
life of the mother, and not as one liable to be determined 
by the death of the son in the lifetime of his mother. 
All the Court, howeveri held that the evidence of the 
witness was admissible, and the great majority of the 
Court held that in the absence of an^ evidence to the con- 
trary the lives must be taken to be average lives, but that 
the attention of the jury should have been called to the 
possible difference between the value of an annuity on 

(ij) Supra, p. 14-2. 

(p) Rowley v. London and North Western By, Co,, L. R. 8 Ex. 221 ; 
42 L. J. Ex. 153. 
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government or very good security, and one secured only 
by personal covenant, and that the direction, that the jury 
might take as a guide the probable duration of the life of 
a man of the age of the son according to the Carlisle tables, 
did not mean more than that it was an element to be taken 
into consideration by the jury, and if so it was unexcep- 
tionable. 

In the latest case (cj) as tq damages the father and legal 
personal representative of the deceased deposed, that his 
son gave him a portion of his earnings, when he wanted 
it, and used to contribute to his support, and that five or 
six years before he was out of work for six months, and 
his son was very kind to him and helped him, but that he 
never had money from him since ; and it was held that 
there was evidence for the consideration of the jury, and 
that it was for them to say whether on that evidence there 
was a reasonable expectation of pecuniary advantage to 
the father from his son's life, and what, if so, the measure 
of such expectation was. 

Another case on this point (r) well illustrates how fine 
a distinction will be drawn as to rights under the Act. 
The plaintiff, as administrator of his son, sued to recover 
damages for his death from the negligence of the defend- 
ants. The deceased and the plaintiff were both bricklayers, 
and the deceased received from his father the wages of a 
skilled workman. He was of great assistance to his father, 
^nd, owing to the loss of this assistance, the plaintiff was 
unable to take contracts which he had been in the habit of 
doing during his son's lifetime. It was held that, as the 
father paid his son the full amount of wages of a skilled 
workman, he had failed to prove any loss which accrued 
from the relationship of the deceased to him, and that he 
was not entitled to any compensation, as the pecuniary 
advantage did not depend on the relationship, the deceased 

(7) Hetherington v. North Eastern Ey. Co., 9 Q. B. D. 160 ; 51 L. J. Q»B. 52&. 
(r) Syhes v. North Eastern By, Co% 44 L. J. C. P. 191. 

L 
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being able at any time to leave the employ of bis father, 
who poBsibly might have suoceeded in hiring a better 
workman than his son. 

It may be observed that in some of the cases cited the 
learned judges have spoken of an action under Lord 
Campbeirs Act as being of a different nature from any 
which could have been previously brought. One case 
well shews this. It has been decided («) that a legal 
personal representative can in an action for a breach of 
contract recover damages in respect of the diminution of 
the personal estate of the deceased, even in cases in which 
an action would lie under Lord Campbell's Act. It is true 
that the principle of this decision has been doubted, but 
Bramwell, L.J., has pointed out two old cases (J.) which 
depend on this principle, so that it can hardly be a ques- 
tion, that there is no foundatic n for this doubt. The case 
shewing the diflFerence, to which allusion has been made, 
and also raising this doubt, arose under these circum- 
stances (tt). A legal personal representative brought an 
action against a railway company under Lord Campbell's 
Act, and a verdict for £500 and costs was consented to. 
The same plaintiff then brought an action against the same 
company to recover the expenses incurred in managing of 
the business of thedeceased, and for medical attendance and 
ntirsing, and loss of profits during the time he lingered from 
the accident on the 20th of March, 1874, to the day of his 
death on the 3rd of August, 1874, and it was held that the 
actions were so distinct that the plaintiff might recover, 
and that there was no estoppel between the parties. 

(s) Bradahavo v. Lancashire and Yorkshire By, Co., L. R. 10 C. P. 189 ; 
44 L. J. C. P. 148. The law is otherwise where the action is founded on a 
tortious injury : Puiling r. Great Eastern By. Co,, 9 Q. B. D. 110 ; 51 L. J. 
Q. B. 463. 

(t) Williams v. Cary, 4 Mod. 403 ; 12 Mod. 71 ; and Berwick v. Andrews, 
2 Ld. Raym. 971 at 973 ; see Twycross v. Grant, 4 C. P. D. 45 ; 48 L. J. 
Q. B. 1. 

(u) I^gott T Great Northern By, Co., 1 Q. B. D. 599 ; 45 L. J. Q. B. 
&c. 557. 
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At the same time it must be borne in mind that it is in 
the power of any person to make any terms he may choose 
as to any injury which may arise or have arisen to him from 
the negligence of another, and that where he has had a 
sum paid to him and accepted the same in full satisfaction 
and discharge of the claims and causes of action, which- he 
had against the negligent person, no relative, who would 
otherwise be entitled to bring an action under Lord Camp- 
bell's Act, can, after his death from the injury, bring such 
an action (w). 

Finally, it should be borne in mind that, while on the 
one hand there are no provisions as to notice of the injury 
in cases under Lord Campbell'is Acts, nor any limit on the ' 
amount to be recovered, yet on the other, such actions, if 
the amount claimed be above £50, cannot be brought in 
the County Court, and if brought in the Superior Court, 
are liable to be defeated on the ground of common employ- 
ment, in the same manner as they would have been if the 
Employers' Liability Act, 1880, had never been passed. 

(m?) Read v. Great Eastern Ry. Co,, L. R. 3 Q. B. 555 ; 37 L. J. Q. B. 278 ; 
Griffithtt V. The Earl of Dudley, 9 Q. B. D. 357 ; 51 L, J. Q. B. 543. 
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LORD CAMPBELL'S ACT. 

9 & 10 VioT. 0. 93. 

An Act for compensating the Families of Persons killed hv A(ci* 
dents. \2^h August^ 1846.] 

Whbbbab no Action at Law is now maintainable against a Person 
who by his wrongful Act, Neglect^ or Default may have caused the 
Death of another Person, and it is oftentimes right and expedient 
that the Wrong-doer in such Case should be answerable in Damages 
for the Injury so caused by him : Be it therefore enacted by the An Action to 
Queen's most Excellent Majesty, by and with the Advice and Con- be niainuin- 
sent of the Lords Spiritual and Temporal, and Commons, in this tny ^non 
present Parliament assembled, and by the Authority of the same, causing 
That whensoever the Death of a Person shall be caused by wrongful SSS^h 
Act, Neglect, or Default, and the Act, Neglect, or Default is such as Neglect, &c., 
would (if Death had not ensued) have entitled the Party injured to °2f^*** th 
maintain an Action and recover Damages in respect thereof, then Death of the 
and in every such Case the Person who would have been liable if Person 
Death had not ensued shall be liable to an Action for Damages, not- ^^^^'^' 
withstanding the Death of the Person injured, and although the 
Death shall have been caused under such Circumstances as amount 
in Law to Felony. 

XL And be it enacted. That every such Action shall be for the Action to be 
Benefit of the Wife, Husband, Parent, and Child of the Person Jj'of'artlin" 
whose Death shall have been so caused, and shall be brought by Relations, 
and in the Name of the Executor or Administrator of the Person J°**w"i^^ 
deceased; and in every such Action the Jury may give such and^in the^ 
Damages as they may think proportioned to the Injury resulting Name of 
from such Death to the Parties resp ctively for whom and for whose AdmSiStra- 
Benefit such Action shall be brought ; and the Amount so recovered, tor of the 
after deducting the Costs not recovered from the Defendant, shall be i^^easid. 
divided amongst the before-mentioned Parties in such Shares as the 
Jury by their Verdict shall find and direct. 

III. Provided always, and be it enacted, That not more than One Only One 
Action shall lie for and in respect of the same Subject Matter of j^f'^dtcTbe 
Complaint ; and that every such Action shall be commenced within commenced 
Twelve Calendar Months after the Death of such deceased Person. S****? ^^ 

Months, 
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IV. And be it enacted, That in every such Action the Plaintiff 
on the Record shall be required, together with the Declaration, to 
deliver to the Defendant or his Attorney a full Particular of the 
Person or Persons for whom and on whose Behalf such Action shall 
be brought, and of the Nature of the Claim in respect of which 
Damages shall be sought to be recovered. 

V. And be it enacted. That the following Words and Expressions 
are intended to have the Meanings hereby assigned to them respec- 
tively, so far as such Meanings are not excluded by the Context or 
by the Nature of the Subject Matter ; that is tx) say. Words denoting 
the Singular Number are to be understood to apply also to a 
Plurality of Persons or Things ; and Words denoting the Masculine 
Gender are to be understood to apply also to Persons of the Femi- 
nine Gender ; and the Word " Person " shall apply to Bodies Politic 
and Corporate ; and the Word " Parent " shall include Father and 
Mother, and Grandfather and Grandmother, and Stepfather and 
Stepmother; and the Word ''Child" shall include Son and 
Daughter, and Grandson and Granddaughter, and Stepson and Step- 
daughter. 

Act to take VI. And be it enacted. That this Act shall come into operation 

paSfngfand ^^^^ *^^ immediately after the passing thereof, and that nothing 

not to apply therein contained shall apply to that Part of the United Kingdom 

to Scotland. caUed Scotland, 

Act mav be VII. And be it enacted. That this Act may be amended or re- 
amended, Ac. pealed by any Act to be passed in this Session of Parliament. 



9 fr iO Vict, 
c. 93. 



LORD CAMPBELL'S ACT AMENDMENT. ACT. 

27 & 28 Vict. o. 95. 

An Act to amend the Act Ninth and Tenth Victoria, Chapter 
Ninety-three, for compensating the Families of Persons hUled 
hy Accident. [29^A July, 1864.] 

Whebeas by an Act passed in the Session of Parliament holden in 
the Ninth and Tenth Years of Her Majesty's Reign, intituled An 
Act for compensating the Families of Persons killed hy Accident, it 
is amongst other things provided, that every such Action as therein 
mentioned shall be for the Benefit of the Wifi^, Husband, Parent, 
and Child of the Person whose Death shall have been so caused as 
therein mentioned, and shall be brought by and in the Name of the 
Executor or Administrator of the Person deceased : And whereas it 
may happen by reason of the Inability or Default of any Person to 
obtain Probate of the Will or Letters of Administration of the 
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Personal Estate and Effects of the Person deceased^ or by reason of 
the UnwilllDgness or Neglect of the Executor or Administrator 
of the Person deceased to bring such Action as aforesaid, that the 
Person or Persons entitled to the Benefit of the said Act may be 
deprived thereof; and it is expedient to amend and extend the said 
Act as herein-after mentioned: Be it therefore enacted by the 
QueenVs most Excellent Majesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the Authority of the 
same, as follows : 

1. If and so often as it shall happen at any Time or Times here- where no 
after in any of the Cases intended and provided for by the said Act A*^^*^. 
that there shall be .no Executor or Administrator of the Person JShhi Six 
deceased, or that there being such Executor or Administrator no Months by 
such Action as in the said Act mentioned shall within Six Calendar f^^Jc?*' ^' 
Months after the Death of such deceased Person as therein men- killed, then 
tioned have been brought by and in the Name of his or her Executor ^^^^ "j^^ 
or Administrator, then and in every such Case euch Action may be ^^y p^na 
brought by and in the Name or Names of all or any of the Persons beneficially 
(if more than one) for whose Benefit such Action would have been, *^JJJ^^ *^ 
if it had been brought by and in the Name of such Executor or Action. 
Administrator ; and every Action so to be brought shall be for the 
Benefit of the same Person or Persons, and shall be subject to the 

same Regulations and Procedure as nearly as may be, as if it were 
brought by and in the Name of such Executor or Administrator. 

2. And whereas by the Second Section of the said Act it is pro- Money paid 
vided that the Jury may give such Damages as they may think JSJ^ t^^p^d 
proportioned to the Injury resulting from such Death to the Parties in One Sum, 
rt-Sjectively for whom and whose Benefit such Action shall ^^*^*^*?Lfg 
brought, and the Amount so recovered, after deducting the Costs D^«ion * 
not recovered from the Defendant, shall be divided between the into Sharea. 
before-mentioned Parties in such Shares as the Jury shall by their 
Verdict direct : Be it enacted and declared. That it shall be suffi- 
cient, if the Defendant is advised to pay Money into Court, that he 

pay it as a Compensation in One Sum to all Persons entitled under 
the said Act for his wrongful Act, Neglect, or Default, without 
specifying the Shares into which it is to be divided by the Jury ; 
and if the said Sum be not accepted, and an Issue is taken by the if not 
Plaintiff as 'to its sufficiency, and the Jury shall think the same pf^^^^^ i 
sufficient, the Defendant shall be entitled to the Verdict upon that enutied to 

I^ue. Verdict on 

the Issue. 

3. This Act and the said Act shall be read together as One Act. r^^^ ^^ 

recited Act 
to be read ai 
One. 
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EMPLOYERS' LIABILITY ACT, 1880. 
43 & 44 Vict. o. 42. 

Abranqement of Sections. 
Sections. 

1. Amendment of law. 

2. Exceptions to amendment of law. 

3. Limit of snm recoyerable as compensation. 

4. Limit of time for recovery of compensation. 

5. Money payable under penalty to be deducted from compensation 

under Act. 

6. Trial of actions. 

7. Mode of serving notice of injury. 

8. Definitions. 

9. Commencement of Act. 
10. Short title. 



43 & 44 Vict. o. 42. 

An Act to extend and regulate the Liability of Employers to make 
Compensation for Personal Injuries suffered by Workmen in 
their service, [7th September, 1880.] 

Be it enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the autho- 
rity of the same, as follows : 

Amendment 1, Where after the commencement of this Act personal injury is 
^^ ^*^ * caused to a workman 

(1.) By reason of any defect in the condition of the ways, works, 
machinery, or plant, connected with or used in the busi- 
ness of the employer ; or 

(2.) By reason of the negligence of any person in the service of 
the employer who has any superintendence entrusted to 
him whilst in the exercise of such superintendence ; or 

(3.) By reason of the negligence of any person in the service of 
the employer to whose orders or directions the workman 
at the time of the injury was bound to conform, and did 
conform, where such injury resulted from his having so 
conformed: or 

(4.) By reason of the act or omission of any person in the service 
of the employer done or made in obedience to the rules or 
byelaws of the employer, or in obedience to particular 
instructions given by any person delegated with the 
authority of the employer in that behalf ; or 

(5.) By reason of the negligence of any person in the service of 
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the employer who has the charge or control of any signal, 
points, locomotive engine, or train upon a railway, 
the workman, or in case the injury results in death, the legal per- 
sonal representatives of the workman, and any persons entitled in 
case of death, shall have the same right of compensation and reme- 
dies against the employer as if the workman had not been a workman 
of nor in the service of the employer, nor engaged in his work. 

2. A workman shall not be entitled under this Act to any right Ezoeptions 
of compensation or remedy against the employer in any of the ^^oftaw 
following cases ; that is to say, 

(1.) Under sub-section one of section one, unless the defect 
therein mentiooed arose from, or had not been discovered 
or remedied owing to the negligence of the employer, or 
of some person in the service of the employer, and entrusted 
by him with the duty of seeing that the ways, works, 
machinery, or plant were in proper condition. 

(2.) Under sub-section four of section one, unless the injury 
resulted from some impropriety or defect in the rules, 
byelaws, or instructions therein mentioned ; provided 
that where a rule or byelaw has been approved or has 
been accepted as a proper rule or byelaw by one of Her 
Majesty's Principal Secretaries of State, or by the Board 
of Trade or any other department of the Government, 
under or by virtue of any Act of Parliament, it shall not 
be deemed for the purposes of this Act to be an improper 
or defective rule or byelaw. 

(3.) In any case where the workman knew of the defect or negli- 
gence which caiised his injury, and failed within a reason- 
able time to give, or cause to be given, information thereof 
to the employer or some person superior to himself in the 
service of the employer, unless he was aware that the em- 
ployer or such superior already knew of the said defect or 
negligence* 

3. The amount of compensation recoverable under this Act shall Limit of 
not exceed such sum as may be found to be equivalent to the esti- JJ™ JJ^^^*" 
mated earnings during the three years preceding the injury, of a compensa- 
person in the same grade employed during those years in the like ^ion. 
employment and in the district in which the workman is employed 

at the time of the injury. 

4. An action for the recovery under this Act of compensation for Limit of time 
an injury shall not be maintainable unless notice that injury has forrecovey 
been sustained is given within six weeks, and the action is com- tioD^°*^°^" 
menced within six months from the occurrence of the accident 
causing the injury, or, in case of death, within twelve months from 

the time of death : Provided always, that in case of death the want 
of such notice shall be no bar to the maintenance of such action if 
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the jadge shall he of opinion that there was reasonahle excuse for 
such want of notice. 

5. There shall he deducted from any compensation awarded to 
any workman, or representatives of a workman, or persons claiming 
by, under, or through a workman in respect of any cause of action 
arising under this Act, any penalty or part of a penalty which may 
have been paid in pursuance of any other Act of Parliament to 
such workman, representatives, or persons in respect of the same 
cause of action ; and where an action has been brought under this 
Act by any workman, or the representatives of any workman, or 
any persons claiming by, under, or through such workman, for 
compensatioD in respect of any cause of action arising under this 
Act, and payment has not previously been made of any penalty or 
part of a penalty under any other Act of Parliament in respect of 
the same cause of action, such workman, representatives, or person 
shall not be entitled thereafter to receive any penalty or part of a 
peoalty under any other Act of Parliament in respect of the same 
cause of action. 



6.— (1.) Every action for recovery of compensation under this 
Act shall be brought in a county court, but may, upon the appli- 
cation of either plaintiff or defendant, be removed into a superior 
court in like manner and upon the same conditions as an action 
commenced in a county court may by law be removed. 

(2.) Upon the trial of any such action in a county court before 
the judge without a jury one or more assessors may be appointed 
for the purpose of ascertaining the amount of compensation. 

(3.) For the purpose of regulating the conditions and mode of 
appointment and remuneration of such assessors, and all matters of 
procedure relating to their duties, and also for the purpose of con- 
solidating any actions under this Act in a county court, and other- 
wise preventing multiplicity of such actions, rules and regulations 
may be made, varied, and repealed from time to time in the same 
manner as rules and regulations for regulating the practice and 
procedure in other actions in county courts. 

"County court" shall, with respect to Scotland, mean the 
"Sheriff's Court," and shall, with respect to Ireland, mean the 
« Civil Bill Court." 

In Scotland any action under this Act may be removed to the 
Court of Session at the instance of either party, in the manner 
provided by, and subject to the conditions j rescribed by, section 
40 ft 41 Vict nine of the Sheriff Courts (Scotland) Act, 1877. 
c. fto. In Scotland the sheriff may conjoin actions arising out of the 

same occurrence or cause of action, though at the instance of 
different parties and in respect of different injuries. 

Mode of 7. Notice in respect of an injury under this Act shall give the 

serving 
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name and address of the person injured, and shall state in ordinary notfoe of 
language the cause of the injury and the date at which it was *^™7» 
sustained, and shall he served on the employer, or, if there is more 
than one employer, upon one of such employers. 

The notice may he served hy delivering the same to or at the 
residence or place of business of the person on whom it is to be 
served. 

. The notice may also be served by post by a registered letter 
addressed to the person on whom it is to be served at his last 
known place of residence or place of business ; and, if served by 
post, shall be deemed to have been served at the time when a letter 
containing the same would be delivered in the ordinary course of 
post; and, in proving the service of such notice, it shall be sufiQ- 
cient to prove that the notice was properly addressed and registered. 

Where the employer is a body of persons corporate or unincor- 
porate, the notice shall be served by deliverino: the same at or by 
sending it by post in a registered letter addressed to the office, or, if 
there be more than one^office, any one of the offices of such body. 

A notice under this section shall not be deemed invalid by reason 
of any defect or inaccuracy therein, unless the judge who tries the 
action arising from the injury mentioned in the notice shall be of 
opinion that the defendant in the action is prejudiced in his defence 
by such defect or inaccuracy, and that the defect or inaccuracy 
was for the purpose of misleading. 

8. For the purposes of this Act, unless the context otherwise Definitioiu. 
requires, — 

The expression "person who has superintendence entrusted to 
him " means a person whose sole or principal duty is that of 
superintendence, and who is not ordinarily engaged in manual 
labour : 

The expression " employer " includes a body of persons corporate 
or unincorporate : 

The expression " workman " means a railway servant and any sa & 39 Vict, 
person to whom the Employers and Workmen Act, 1875, ^' ^^* 
applies. 

9. This Act shall not come into operation until the first day of Ck)mmence- 
January one thousand eight hundred and eighty-one, which date is mentof Act, 
in this Act referred to as the commencement of this Act. 

10. This Act may be cited as the Employers' Liability Act, 1880, Short tiae. 
and shall continue in force till the thirty-first day of December one 
thousand eight hundred and eighty-seven, and to the end of the 

then next Session of Parliament, and no longer, unless Parliament 
shall otherwise determine, and all actions commenced under this 
Act before that period shall be continued as if the said Act had not 
expired. 
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THE COUNTY COURT RULES, 1880. 



1. These Rules may be cited as « The County Court Rules, 1880/* 
or each Rule may be cited as if it had been one of '* The County 
Court Rules, 1875/' and had been numbered therein by the number 
of the Order and Rule placed in the margin opposite each of these 
Rules. 

2. An Order and Rule referred to by number in these Rules shall 
mean the Order and Rule so numbered in ^ The County Court Rules, 
1875." 



1. 

Summonses 
when to be 
servecU 



Obdeb XXXIX 5. 

The Emflotebs' Liability Act, 1880. 

Service of Summons, 

13. A summons in an action brought under the provisions of the 
Employers' Liability Act, 1880, where it is to be served in the home 
district, shall be delivered to the bailifif thirty-two clear days at 
least, and where it is to be served in a foreign district, thirty-five 
clear days before the return day, but it shall in either case be served 
thirty clear days before the return day thereof. 

14. Particulars of demand shall be filed by the Plaintiff at the 
time of the entry of the plaint, whatever the amount claimed may 
be ; and a copy thereof shall be forthwith sent to the judge. 

_. ^* 15. The particulars of demand shall state in ordinary language 

ticul&reof the cause of the injury, and the date at which it was sustained, 
demand sbaU and the amount of compensation claimed, and where the action is 
"^'^^ brought by more than one Plain tifif, the amount of compensation 

claimed by each Plaintiff, and where the injury of w'hich the Plain- 
tiff complains shall have arisen by reason of the act or omission of 
any person in the service of the Defendant, the particulars shall give 
the name and description of such person. 



2. 

Particulars 
to be filed. 



state. 



4. 

Notice of 
demand for 
a jury. 



Jury. 

16. Notice of a demand for a jury shall be given in writing to the 
registrar of the Court fifteen clear days at least before the return 
day, and the summonses to the intended jurors shall be delivered 
to the bailiff forthwith. 
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Aues8or$, 

17. Any person who shall, as hereinafter provided, be appointed ^- 

by the judge to act as an assessor in the action, shall be qualified so ^ti^&^an^ 
to act. 

18. Where no demand for a jury shall have been made, a party 0- 
who desires assessors to be appointed shall, ten clear days at least ^rTarfto' 
before the return day, file an application according to the form in be applied 
the schedule, stating the number of assessors he proposes to be ^^* 
appointed, and the names, addresses, and occupations of the persons 

who may have expressed their willingness in writing to act as 
assessors. If the applicant has obtained the consent of the other 
party to the persons named being appointed, he shall file such 
consent with his application, 

19. Where the application for the appointment of assessors has 7. 
been made by one party to an action only, the registrar shall for- ^*^ '^ 
ward the application so made to the other party, who may then Ls^sora ^ 
either file an application for assessors, or file objections to one or m«d« by one 
more of the persons proposed. SSf ^*Sr-* 

warded to the other partj, 

20. Where separate applications are filed by the parties, no objec- s. 
tion to the persons proposed shall be made by either party, but the I^S" ^"**' 
judge may appoint from the persons named in each application one pose alJes^ 
or more assessor or assessors, provided that the same number of ^>^°ooi>- 
assessors be appointed from the names given in such applications io^wed^^ 
respectively. persons pnvi 

posed. 

21. The applications for the appointment of assessors, together 9. 
with any objections made to the persons proposed, shall l» for- ^^^"f***^^ 
warded by the registrar to the judge. warded to 

Judge. 

22. Where the judge shall ^ant the application for the appoint- xq. 
ment of assessors he shall appoint such of the persons proposed for if Judge 
assessors as he may think fit, subject to the provisions hereinbefore ^iJ^n^^^^** 
or hereinafter contained in this Order. assesson'he 

■haU appoint sach of the persons proposed as he may ttiink fit 

23. In any action where no deniand for a jury has been made, ii. 
and an application for the appointment of assessors has been filed, ^^ ^^ 
the judge may, either before or at the return day, nominate one or tion hafor^ 
more additional persons to act as assessor or assessors in the action, bas not beea 
Where no application for assessors has been made, the judge may, ^^t^^ 
if he think fit, appoint any one or more persons to act as assessor or assessors, 
assessors in the action before or at the return day. 

24. If at the time and place appointed for the trial all or any of 12. 
the assessors appointed shall not attend, the judge may either '^^^'^ 
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their rHDiane- 
ration. 



f^ to proceed to try the action with the assistance of such of the assessors, 

***^°^ if any, as shall attend, or he may adjourn the trial generally, or 
upon any terms which he may think fit, or he may appoint any 
person who may be available and who is willing to act, and who is 
not objected to or who if objected to is objected to on some insuffi- 
cient ground, or the judge may try the action without assessors if 
he shall think fit. 

13. 25. Every person nominated as an assessor shall receive for each 
^^^^"^ day*8 attendance in every action the sum of two guineas, together 
Mseason. with such further sum, if any, for his expenses as the judge may 

order. 

14. 26. Every person requiring the judge to be assisted by assessors 
]^J^j^ shall at the time of filing his appUcation deposit with the registrar 
for aasessora the sum of two guineas for each assessor proposed, and such pay- 
^^.S^^^ ments shall be considered as costs in the action, unless otherwise 

ordered by the judge. Provided that where a person proposed as 
an assessor shall have in writing infcvmed the r^istrar that he does 
not require his remuneration to be so deposited, no deposit in respect 
of such person shall be required. 

27. Where an action shall be tried by the judge with the assist- 
ance of any assessors in addition to or independently of any assessors 
poMd bj*^ proposed by the parties the remuneration of such assessors shall be 

pftxties bat borne by the parties, or either of them, as the judge shall direct, 
appcrfnted l^ Judge. 

16. 28. If after an assessor has been appointed the action shall not be 

Whereaction tried, the judge shall have power to make an allowance to him in 
anowanoeto respect of any expense or trouble which he may have incurred by 
be made to reason of his appointmont, and direct the payment to be made out 
of the sum deposited for his remuneration. 

29. The assessors shall sit in Court with the judge, and assist 
him when required with their opinion and special knowledge for 
the purpose of ascertaining the amount of compensation, if any, 
which the Plaintiff shall be entitled to recover. 



15. 

Remunera- 
tion of 



assessors by 
order of 
Judge. 

17. 
Assessors to 
sit with 
Jodge. 



18. 
Ocmsolida- 
tioD of 
actions. 



49. 
Opposite 
party to have 
notice. 

20. 
SUy of pro- 
ceedings. 



Consolidation of Actions or Stay of Proceedings, 

30. Where several actions shall be brought under this Act against 
a Defendant in the same Court in respect of the same negligence, 
act, or omission, the Defendant shall be at liberty to apply to the 
judge that the said actions shall be consolidated. 

31. Applications for consoliilation of actions shall be made upon 
notice to the Plaintiffs affected by such consolidation. 

32. In case several actions shall be brought under this Act against 
a Defendant in the same Court in respect of the same negligence, 
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act, or omission, the DefeDdant may, on filing an undertaking to be 
bound so far as his liability for such negligence, act, or omission is 
coDcerned by the decision in such one of the said actions as may be 
selected by the judge apply to the jCidge for an order to stay the 
proceedings in the actions other than in the one so selected, until 
judgment is given in such selected action. 

33. Applications for stay of proceedings shall be made upon g^ ^J- 
notice to the Plaintiffs affected by stay of proceedings or ex parte, ceeding-^*^ 

appUcatton for. 

34. Upon the hearing of any application for consolidatiou of 22. 
actions or for stay of proceedings, the judge shall have power to hSpoM™*^ 
impose such terms and conditions and make such Order in the terms, 
matter as may be just. 

35. If any Order shall be made by a judge upon an ex parte 23. 
application to stay proceedings, it shall be competent to the Plain- JJ^^g^/^, 
tiffs affected by such Order to apply to the judge, upon notice or stay of 

ex parte, to vary or discharge the Order so made, and upon such proceedings 
last-mentioned application such Order shall be made as the judge ^„^, ^ ^' 
shall think fit, aud the judge shall have povver to dispose of the 
costs occasioned by such Order or Orders as he may deem right 

36. In case a verdict in the selected action shall be given against 24. 
the Defendant, the Plaintiffs in the actions stayed shall be at liberty ^^f^ . 
to proceed fur the purpose of ascertaining and recovering their ^ seiec^*'^ 
damages and costs. action. 

37. A Defendant may admit the truth in the Plaintiffs' particulars 25. 
in the actioris of any statement of his liability for such neglii^ence, l^fe°<J»nt 
act, or omission, and thereupon the provisions of Order XII., Eule 3, his uabUity. 
shall apply. 

Where two or more persons are joined as Plaintiffs under Order V., 26. 
Rule 1, and the negligence, act, or omission which is the cause of Wh re more 
action shall be proved, the judgment shall be for all the Plaintiffs, &*q ^J^ 
but the amount of compensation, if any, that each Plaintiff is oompensa- 
entitled to shall be separately found and set forth in the judgment, tion due to 
and the amount of costs awarded in the action shall be ordered ^^J^ ^ 
to be paid to such person and in such manner as the Court may 
think fir. 

Should the Defendant fail to pay the several amounts of com- 
pensation and the costs awarded in the action, execution against 
his goods may issue as in an ordinary action, and should the pro- 
ceeds of the execution be insuf&cient, after deducting all costs, to 
pay the whole of the amounts awarded, a dividend shall be paid 
to each Plaintiff, calculated upon the proportion of the amount 
which shall have been awarded to the respective Plaintiffs to the 
total amount realised after the deduction of all the costs of the 
action as aforesaid. 
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SCHEDULE. 



Applioation fob Assessobs, 

The EiiPLOTEBs' Liability Act, 1880, 

In the County Court of holden at 

Between Plaintiff, 

Defendant. 

The Plaintiff [or Defendant] applies to have an assessor [or 

assessors] appointed to assist the Court in ascertaining the 
amount of compensation to be awarded to the Plaintiff, should the 
judgment be in his favour ; and he submits the names of the follow- 
ing persons, who have expressed their willingness in writing to act 
as assessors, should they be appointed. 

{Here set out the nameSf addresses, and occupations of the persons 
above r^erred to,) 

*The Defendant \pr Plaintiff] consents to the appointment of any 
of the persons above named to act as assessors in this action, as 
appears by his consent thereto filed herewith. 

Plaintiff \pr Defendant.] 

Appointment by Jvdge, 
I appoint 

Q.H. 
to be assessors in this action. 

Judge. 

^ Where the other party does not consent, or where the other party 
has filed an application for the appointment of assessors, strike this para- 
graph out. 



We, John Bury Dasent, Eupert Alfred Kettle, Alfred Martineau, 
Henry J. Stonor, and James Motteram, being judges of County 
Courts appointed to frame Bules and Orders for regulating the 
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Practice of the Courts, and Forms of Proceedings therein, under 
the 32nd section of " The County Court Acts, 1856," have by virtue 
of the powers vested in us thereby and of all other powers enabling 
us in this behalf, framed the foregoing Rules and Forms, and we do 
hereby certify the same to the Lord Chancellor accordingly. 

J. B. Da SENT. 
Rupert Kettle. 
A. Mabtinkau. 
H. J. Stonor. 
J. Motteram. 

I approve of these Rules and Forms to come into force in all 
County Courts on the 1st day of January, 1881. 

SELBORNE, C, 
27th December, 1880. 
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A. 

ACCOUNT, action for, given to executors, 129 

ACCOUNTANT acquainted with business of life assurance is good 
witness as to value of life, &c., 144 

ACTIO PERSONALIS MORITUR CUM PERSONA, 

old rule of common law, 129 

still rule in some cases, 129 

altered as to actions of account by executors, 129 

as to actions of trespass against goods of deceased^ 129 

as to cases of leases, 129, 130 

as to actions for damages to realty, 130 

as to persons killed by neglect or default in favour of 
certain relatives, 130 

ACTION 

may be brought for damages arising from a crime, 60 
as to law that criminal must be prosecuted, 60, 61 
under Employers' Liability Act, 

within what time must be brought, 117 
reason for different times in case of living and dying, 117 
can be brought by legal personal representative within twelve 
months after death, 117 
and by relations entitled within some time after expira- 
tion of six months, 117 
must be in County Court, but may be removed, 117 
mode of removal, 117 
grounds of removal, 118 
how sent back to County Court, 118 
what Court to be selected, 118 
in metropolis all districts one district, 118 
words, "carrying on his business" not "carrying on," 118: 

see Notice, 113-115 
cause of action, meaning of, 119 
death is not part of cause of action, 119 
taking out writ or summons, not service, is commencement of 

action, 119 
in computation of time months are calendar months, 119 
as to computation of time, 108 : eee Notice, 107, 108 
time for delivery of summons to bailiff, 120 

M 2 
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ACTION— continued, 

under Employers' Liability Act — continued. 
8emhle<, are obligatory, 120 
when summons may ri ach home bailiff, 120 

must reach foreign bailiff, 120 
times very short between entry and service, 121 
particulars of demand necessary in all cases, 121 

what required in, 121 
demand for jury when to be made, 121 

must be in writing, 121 
reasons for extra time, 121 
limit on power of, 121 
consolidation of: see Consolidation of Actions, 126 
not more than one to be brought under Lord Campbell's Acts, 131 
must be brought within twelve months after death under Lord 

Campbell's Acts, 131 
under Lord Campbell's Acts no bar to action by executor for 
diminution of personalty, in cases of breach of contract, 146 

ADMINISTRATION, 

power to commit to administrator given to ordinary, 129 
who might sue for debts, 129 

ADMINISTRATOR : see Adminibtration ; Exboutob. 

ADMIRALTY. COURT OF, 

had jurisdiction under Lord Campbell's Act before Judicature Act 

passed, 132, 133 
importance of question since Judicature Act passed, 132, 133 
Admiralty Court and Judicial Committee of Privy Council decided 

that it had jurisdiction, 133 
Court of Queen's Bench and Kelly, C.B., held it had not, 133 
judge of Admiralty Court held it had, and decision afQrmed in 

Appeal Court, judges being equally divided, 133 

ADMISSION 

of whole cause of action may be made, 

effect of, 127 
of part of cause of action may be made, 127 

ADVANTAGES and disadvantages of actions under Lord Campbell's 
Acts and Employers' Liability Act, 1880, 147 

AGRICULTURAL LABOURER living in farmhouse is not a menial 
or domestic servant, 25 
See Servant in Husbandry, 25, 26 

ALIEN, legal personal representative of, can sue owners of British 
ship under Lord Campbell's Acts for neglect on high seas though 
one of crew of foreign ship, 132 

ANNUITANT, 

certain relations may have damages in case of death of, 144, 145 



INDEX. 165 



ANNUITANT^-confintteci. 

mode of estimating damages, 144 

in absence of evidence to the contrary lives to be deemed ordinary 
lives, 144 

ARREABS OF RENT, 

power given to sue and distrain for, to executors of tenant in fee, 

in tail, or for life, 130 
to sue for, to executors of tenant for life when lease 
expires at his death, 130 

ARTIFICER : see Employebs and Workmen Act, 1875, 27-33 

ASSESSORS, 121-126 

to abcertain amount of compensation, 122, 123 
what meant by word in other cases, 122 

ii) Privy Council, 122 
in Admiralty Court, 122 
under Judicature and County Courts Acts, 
122 
judge not bound by opinion of such assessors, 122 
under Employers' Liability Act, 1880, are quasi jurymen for one 

point, 123 
any person appointed by jud^e qualified, 123 
notice requiring assessors and giving their names. 123 
if other side have consented consent to be filed, 123 
if no consent, registrar to send list to other side, who may file 

objections, 123 
if both parties file applications for, judge to take equal number 

from each list, 123 
applications and objections to be sent to judge, 123 
semhley judge no power to refuse to appoint assessors, 124 

but may appoint additional assessors, or if no application 
made, appoint assessors himself, 124 
course if assessors do not attend to try with assessors who do 
attend, 124 
or adjourn, 124 
or appoint any available person against whom no sufficient 

objection is brought^ 124 
or try without assessors, 124 
their remuneration and how provided, 124, 125 
if case not tried judge make allowance to and direct payment of 

same, 125 
to sit in Court and assist judge as to compensation, 125 
sernhls, this provision not according to Act, 125 
limit of compensation to be given by, 125 

B. 

BAILIFF to hold possession is not within Employers and Workmen 
. Act, 1875, 31 

BANKRUPTCY ACT, 1869, as to residence and carrying on business : 
see Notice, 110-112 
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BARBEL, allowiDgit to fall against flap bo as to break it is negligence, 
102 

BILLS OF SALES ACTS, as to residence and occupation; «ee 
Notice, 112 

BOAT, suspending so as to fall is negligence, 134 

BRIDGE, allowing stone to fall in construction of, is negligence, 133 

BUILDER 

not liable for negligence where proper person has been appointed 

to inspect materials, 78, 79 
setting up workshops and counting-house for a particular job does 

not carry on his business there, 114 

BUSINESS, place of: «ee Noticb, 110-115 

BYE-LAWS, 

employer liable to workman if injury results from, 19, 89 

but not if sanctioned by a Government department, 20, 94 

defence on ground of such sanction, 94 

sometimes sanction in Acts, 94 

only to be approved, 94 

as in railways, 94 
alkali works, 94 
coal mines, 94 
metalliferous mines, 94 
explosive substances, 94, 95 

c. 

€AB, letter out of, is not master, 7 

CARRIAGE, 

when hirer of, to be deemed master, 6 
See HiBEB OF Hobses. 7, 8 

CATTLE : see Shipping, 66, 67 

CAUSE OF ACTION ; Bee Action, 

CHARTERER OF SHIPS, &c., are not masters, 6 

CHILD en ventre sa mere is child within Lord Campbell's Acts, 132 

CIVIL . BILL COURT, proceedings in Ireland under Employers* 
Liability Act, 1880, to be commenced in, 21 

CIVIL LAW, 

what liability of master under, 1, 3 

what negligence under, 42, 43 

what cases of injuria under, 64 

suggested limitation of liability in case of shipping, 131 

CLERK does not carry on his business at place of employment, 113 
but does carry on business there, 114 
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COAL MINE, 

one of two employers working at, makes both liable, 74-78 
before Employers' Liability Act, 1880, non-user of cover to «haft 

acquiesced in by men is not negligence, 83-85 
not testing rope in accordance with regulations is negligence, 8(> 
not propping up roof of, which had given signs of falling, is 

negligence, 87 
not withdrawing men when noxious gas appeared is negligence, 

87 

CODE NAPOLEON, 

liability of parents, masters, &o., under, 2 
contractor liable for workmen's acts under, 4 
as to common employment, decisions under, 18 

COMMON EMPLOYMENT, 

doctrine and views of, 9-18 

reasons of doctrine of, 11, 12 

remarks on reasons, 12, 13 

another ground given by Alderson, B., 13, 14 

based by some judges on maxim volenti non fit injuria, 14 

volunteer, how affected by rule of, 14, 15 

as to alter ego, 16, 17 

as to different departments, 17 

law under Code Napoleon as to, 18 

COMPANIES, as to residence and place of business of: we Notice, 
112-113 

COMPENSATION, 

limit on amount of, under Employers* Liability Act, 1880, 125 
to be separately assessed where several plaintiffs join, 127 

COMPUTATION OF TIME : fee. NoncB, 108 ; AcmoN. 117 

CONSOLIDATION OF ACTIONS, 

provisions for, only applicable to same Court, 126 

actions brought in different districts cannot be consolidated, 126 

defendant may apply for, to judge, 126 

plaintiff may file undertaking to be bound as to negligence, act, 

or omission by one action which judge may select and apply to 

stay others till that decided,126 
judge may impose terms on such application, 127 
defendant may apply when order made ex parte either ex parte or 

on notice to vary a discharge order, 127 
judge may make any other on such application, 127 
if verdict against plaintiff, plaintiffs in other actions may proceed 

to ascertain and recover damages and costs, 127 

CONTRACT 

to build houses does not bring contractor within Employers and 

Workmen Act, 1875, 32 
inequitable by infant is void, 34 
what not inequitable, 34, 35 
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CONTRACT— confmM^d 

workmen can contract themselves out of Employers' Liability Act, 
1880, even in case of death, 101 

CONTRACTOR, 

employment of, generally frees principal, 2, 3 • 

same law under Code Napoleon, 4 

not if principal bound to do act himself, 4 

nor if act necessarily causes damage, 4 

liable for workmen under Code Napoleon, 4 

labourer digging out drain is not, 6 

to make road is not within Employers and Workmen Act, 1875, 

31, 32 
employment of, will generally free principal under Employers' 
Liability Act, 1880, 36 

CONTRIBUTORY NEGLIGENCE, 

in certain cases master is deprived of this defence under Em- 
ployers' Liability Act. 1880, 21, 22 

defence of, in case of not fencing machinery^ 50-53 

riding against an obstruction which might be seen, is, 97 

defendant must have been guilty of negligence which conduced to 
result, and plaintiff must have used ordinary care to avoid 
result, or it is a case of, 97, 98 

plaintiff s negligence must be directly a part of proximate cause of 
accident, 98, 99 

setting un fenced machinery in motion against orders is a case 
of, 99, 100 

defined as materially contributing to injury by his own negligence, 
100 

is a defence under Lord Campbell'b Act, 134 

COSTS 

in cases of admission of whole cause of action, 127 

in case of several plaintiffs joining to be subject to order of judge, 

127 
to be first paid when several plaintiffs join, 128 

COTTON, allowing bale of, to fall on person -below is negligence, 86 
COTTON MILL, building improperly is negligence, 87 

COUNTY COURT : see Action, 

as to residence and carrying on business : see Notice, 110, 111 
proceedings in England under Employers' Liability Act, 1880, to 

be commenced in, 21 
rules of, under Employers' Liability Act, 1880, 21 
limited power of committal for contempt in, 121 

CRIME, 

right of action for damages may arise from commission of, 60-62 
as to prosecution for crime before action brought, 60, 61 
rules regulating prosecution for generally, or in a specified manner, 
62, 63 
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D. 

DAMAGES : see Assessobs, 122-125 

mu8t be 6uch as would naturally ensue, 67, 68 

limit on amount of, under Employers' Liability Act, 1880, 125 

to be assessed separately when several plaintiffs join in such an 

action for, 127 
what may be recovered under Lord Campbell's Acts, 135-146 
simply pecuniary damage, 135 
insurances to be taken off, 135 
mental suffering not to be taken into account, 136 
may be for son's assistance to father though no actual legal 

right to same, 136 
may be for presents given by son to father, 186, 137 
not for funeral expenses or mourning, 137 
• mere nominal damages cannot be given, 138 
may be for son who worked and gave wages toward house- 
keeping, 137 138 
may be for loss by children of advantages of superior edu- 
cation, social position, personal comforts, and provision 
which father might have made, 138-144 
not necessary that deceased, if he had lived, would hftve suf- 
fered pecuniary loss, 139, 140 
rule that deceased must have been able to recover if he had 
lived does not refer to damages but to wrongful act, 139-140 
reasonable expectation of pecuniary advantage is to be consi- 
dered, 140-143 
may be for loss of position in society, 142, 143 
are given to individuals and not to a class, 143 
* may be in case of annuity to be paid by deceased, 144 
not to be recovered for son if father pays him full value for his 
work, as pecuniary damage did not arise from relationship, 
145 

DEATH, 

no power to sue in case of, from neglect at Common Law, 129 
power given to sue for, in cases of neglect and default, to executors 

on behalf of certain relations, 130 
given by amending Act to relations themselves in certain 

cases, 131 

DECLAKATION, 

fall particulars of persons on whose behalf action is brought under 
Lord Campbell's Act to be delivered with, 131, 132 

need not state pecuniary damage in cases under Lord Campbell's 
Acts if it claim money, 1 34, 135 

DEFAULT, action given in cases of death from, by Lord Campbell's 
Act, 130 

DEFECT, 

notice of, to be given unless known, 20, 95 

to be given to superior not superintendent, 95 
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DEFENCES ; see Bye-laws, 94, 95 ; Contributoby Nbqligenoe, 96- 
101 
on whom onus of proof is, 40 

that superior had notice or knew of defect or negligence, 95, 96 
in some cases almost impossible that superior uiould not know of 
defect or negligence, 96 

DEMAND OP JURY, 
when to be made, 121 
must be in writing, 121 
reasons of extra time for, 121 
doubts as to policy of, 121 
limit on power to'demand, 121 

DEPARTMENTS, 

different, how affecting doctrine of common emplojrment, 17 
bye-laws and regulations sanctioned by Government, free employer 
from liability, 89 

DISTRESS, reckoning of time for sale in, 108 

DOMESTIC SERVANT, 

gardener is, 23 
untsman is, 24 
agricultural labourer though living in &rm-house is not, 25, 26 
test for, in cases of mixed duties, 26 

DRAIN, 

labourer digging out drain is not contractor, 6 
as to negligence in not filling up, 55 

DUTY, statutory : see Negligence, 

E. 

EMBEZZLEMENT. 

may give rise to an action, 64 
statutes as to, 64 

EMPLOYER : see Masteb, 

who is, under Employers' Liability Act, 1880, 23-36 
liable for injury resulting from rules, bye-laws, or instructions, 89 
but not if rules or bye-laws have been approved by a govern- 
ment department, 89 
for whose negligence liable, 87, 88 

EMPLOYERS AND WORKMEN ACT, 1875, 
provisions of, 26, 27 

who are within, 27-34 

person who contracts to make a well is within, 27 

tin-plater under agreement is within, 27 

tailor making clothes at list prices having beg^n a job 

is within, 28 
woman employed as weaver is within, 28 
ship-plater under contract is within, 28, 29 
potter's printer engaging transferors is within, 29, 30 
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EMPLOYERS AND WORKMEN ACT, \%lb-^continued, 
provisions oi— continued, 

who are not within, 31-33 

bailiff to keep possession is not within, 31 

weaver contracting to weave silk at his own house is not 

within, 31 
contractor to make a road is not within, 31, 32 

to build houses is not within, 32 
person employed as quasi steward is not within, 32, 33 
resuk of cases under this Act, 33 
who labourers under the Truck Acts, 30, 31 

result of decisions, 30, 31 
as to infants under Act, 33-35 
as to married women, 35, 36 

EMPLOYERS* LIABILITY ACT, 1880, 
general statement of provisions of, 19-22 
rules to be made in pursuance of, 21 
effect of, as to contributory negligence, 21, 22 
s&mble, infant though working under an inequitable contract is 

within, 35 
married woman is within, 35, 36 
employment of contractor will free principal under, 36 

EMPLOYMENT : see Common Employment, 9-18 

of contractor generally frees principal from all liability, 2, 3 
same law under Code Napoleon, 4 

of contractor will not free principal if bound to do act himself, 4 
nor if act necessarily causes damage, 4 

ENGINES, not using safest where workmen knows it, is not negli- 
gence, 80-85 

ENGINEER falling asleep is negligence, 87 

EXECUTION, 

in cases of several plaintiffs joining, 127 

against realty, how obtained where judgment is above £20, in the 
County Court, 128 

EXECUTORS, 

action of account given to, 129 
of executors on same footing as executors, 129 
action of trespass on goods of deceased, given to, 129 
action for arrears of rent due to tenant in fee, in tall, or for life 

given to, 130 
„ H in cases of leases terminating with the 

life of the deceased given to, 130 
action for damage to realty in life of deceased given to, 130 

EXPLOSIVE FLUID, allowing incompetent person to mix, is negli- 
gence, 87 
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P. 

FABM LABOUBER living in farmhouse is not a menial or domestic 
servant, 25 
See Servant in Husbandry, 25, 26 

G. 

GABDENEB is a menial or domestic servant, 23 * 

GBAIN, allowing a sack of, to fall is negligence, 87 

GUEST, staying as, after giving up businrss and residence is resi- 
dence, 111 

H. 

HIBEB 

of carriage, when master, 6 

of horses, when not ranster, 7, 8 

of ships, not usually masters, 6 

HOBSES, when hirer of, not master, 7, 8 

HUNTSMAN is a menial or domestic servant, 24', 25 

I. 

INFANT 

may be workman within EmpI yers* Liablity Act, 1880, 33-35 

inequitable contrrtct by, to serve is void, 34 

when not inequitable, 34, 35 

semhle, is within Act even in the case of an inequitable contract, 

35 
will be liable under Employers' Liability Act, 1880, 36 

INJUBY TO BEALTY, power of executor to sue for, given, 130 

INSTBUCTIONS, 

employer liable for injury resulting from, when, 88, 89 
no notice of defect in, is necessary, 95 

INSUBANCES to be allowed for in assessing damages under Lord 
Campbell's Acts, 135 

J. 

JUDGMENT OF COUNTY COUBT 

can only be made to affect realty when above £20, 128 
in what manner made to affect realty, 128 

JUBY. 

when demand for, in cases under Employers' Liability Act, 1880, 
to be made, 121 
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JURY — continued. 

demand for, must be in writing, 121 
reasons for extra time for, 121 
doubts as to policy of, 121 
limit on power of demand of, 121 
to fix shares of persons beneficially entitled under Lord Campbell's 
Act, 131 

L. 

LABOURER : see Employers and Workmen Act, 1875. 23-36 
digging out drain not a contractor, 6 

LEASES, 

action for arrears of rent on, given to executors, 129, 130 

LEX AQUILIA, 
provisions of, 42 
English law corresponding to, 42, 64 

LIABILITY, limit of, in case of shipping, 131 

M. 

MACHINERY : 'see Contributory NeoligbNoe, 99, 100 
negligence in not fencing, 48-53 

not using safest, when workman knows it, is not negligence, 80-85 
setting uiifenced machinery in motion against orders is contribu- 
tory negligence, 99, 100 
employing man to grease not properly fenced, but where danger is 
not obvious is negligence, 134 

MANUFACTURER coming to town and taking lodgings for purposes 
of business is not residence of. Ill 

MARRIED WOMAN 

is witiiin Employers' Liability Act, 1880, 35 

who to sue in cases of, 35, 36 

will be liable imder Employers* Liability Act, 1880, 36 

MASTER : see Employers and Workmen Act, 1875, 27-34 
liable for acts of servant when, 1-8 
liability under Code Napoleon, 2 
of house, 

formerly held liable for acts of residents, 2 
but not so now, 2 
act of servant must be in performance of master's orders, 4 

examples, 4, 5 
who is, 5-7 
hirer of carriage, when master, 6 

horses, when not master, 7, 8 
a ship is not, 6 
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MASTEB-~eonetnued. 

limitation in selection of servants does not make a person less 

master, 6, 7 
when not masters, 7, 8 

examples, 7, 8 
duties of, as to men and materials, 17, 73 
must find safe and proper material for his workmen, 73 
if he engages in work and is guilty of negligence workman has a 

right of action against, 78 
one of two employers working himself and guilty of negligence 

makes both liable, 73-78 

MENLA.L SERVANT: see Domestic Servant, 23-26 

MENTAL SUFFEBING not to be taken into account in actions 
under Lord Oampbell's Acts, 136 

MINES : tee Coal Mines. 

negUgence in not observing rules as to, 53, 54 

N. 

NEGLECT, action given in cases of death from, by Lord CampbelFs 
Act, 130 

NEGLIGENCE: «ee Common Employment ; Masteb. 
of servant when master liable for, 1-8 
notice to be given, 20 

unless known by superior, 20 
on whom onus of proof lies, 40, 95 
what is, 40-87, 133, 134 
defined, 41, 42 

may be moral without being recognised by law, 42 
must be relative to circumstances, time, place, or person, 43 
same distinction in Civil Law, 43, 44 
statement of English law on this point, 43, 44 
illustration from powder manufactories, 44 
in doing an act contrary to general duty long recognised, 44, 45 
shooting at butts, 45 
stone let fall by a tiler, 45 
discharging a pistol, 45 
in doing an act against particular duty, 46 
not seemg that race-stand was properly constructed, 46 
shipowner not providing medicines, 46-48 
not fencing machinery, 48-52 
contributory negligence in such cases, 50-53 
in not observing rules as to mines, 53, 54 
in not filling up a drain, 55 
observations of Lord Chelmsford as to neglect of statutory duty 

where penalty is imposed, 55, 56 
not so as to give ground of action against waterworks company 

for not having water to put out a fire, 56-60 
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NEGLIGEN CE— corrftnM€(i. 

form of statement as to negligence from omission of statutory 

duty, 66 
violation of provisions to prevent contagious diseases among cattle 

on board ship, is not, except as to those diseases, 66-68 
damage must be such as would naturally ensue, 68-70 
result of cases as to, in not performing a statutory duty, 70 
failing to provide reasonable safety for workmen, is, 70, 71 
making scaffold of bad materials is, 72 

obvious dangerous materials would be, but before Employers' Lia- 
bility Act, 1880, workmen could not recover, 52, 77, 78 
not if master used reasonable diligence to get competent men, 

78-80 
not if proper person had been appointed to inspect materials used 

for building, 78, 79 
not using safest engines or machinery where workman knows it, is 
not, before Employers' Liability Act, 1880, 80-85 
but is as to strangers, 89, 90 
not using jiddy to cover shaft, is not, before Act, 83-85 
instances of, by fellow-workmen, 86, 87 
misconstruction of scaffold, 86 
letting shaft of mine be in bad repair, 86 
allowing a tool to fall, 86 
shunting railway trucks without warning, 86 
not carrying out coal mine regulations, 86 
not testing rope of a mine according to regulations, 86 
allowing a bale of cotton to fall, 86 
allowing a winch on board ship to be unsafe, 86 
allowing trenails listening chairs to sleepers to be out of 

repair, 86 
allowing rails to be out of order, 87 
not supplying sufiScient planks for a scaffold, 87 
allowing engine to project over turntable so as to knock down 

a ladder, 87 
not propping roof of coal mine which had given signs of 

falling, 87 
building a cotton mill improperly, 87 
allowing an incompetent person to mix an explosive fluid in 

making lucifer matches, 87 
turning a train into a siding so as to cause a collision, 87 
not withdrawing workmen from mine on finding noxious 

gases to prevail, 87 
allowing a sack of grain to fall, 87 
engineer falling asleep in charge of an engine, 87 
allowing a barrel to slip on to a flap and make it fall, S7 
under Lord Campbell's Acts, 133, 134 

is same as under Employers' Liability Act, 1880, 133 
instances, 133, 134 

allowing a stone to fall in construction of a bridge over a 

highway, 133 
bringing train into station at rapid pace against signals, 134 
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NEGLIGENCE— cojifmtted. 

under Lord Campbeirs Acts— conhnwed. 
instances — continued, 

shunting a train into a siding according to defective 

rules, 134 
allowing a wall to be in a ruinous state so as to fall on a 

passer-by, 134 
employing a man to grease machinery not properly 

fenced, the danger not being obvious, 134 
stopping at a station- so that some carriages were in a 
tunnel and not safe to get out of without giving warn- 
ing, 134 
allowing a boat to be so fastened as to fall on a pilot, 134 
driving an engine with a van in front, which prevented 
view, and not whistling, 134 
for whose, employer liable, 88 

what is, in case of strangers for not using safest methods, 90 
notice of, to be given to superior, not to superintendent only, 95 
on part of plaintiff materially contributing to injury is contributory 
negligence, 97, 98 

NOTICE OF DEFECT OE NEGLIGENCE : see Nbgligenob. 

NOTICE OF ACCIDENT requbed, 20, 102 

must be given within six weeks of accident or death, 20, 102 

want of, may not bar in case of death if there be reasonable 
excuse, 20, 102 » 

what it must contain, 20, 102-107 

must be in writing, 102-105 

dictum as to what defects in, would not invalidate, 106 

"injury to leg," defective, but good, 106, 107 

"leaving hoist unprotected," good, 107 

object of requiring name and address, 105 

degree of strictness as to name and address, 105, 106 
cases as to, 105, 106 

as to cause of injury, 106 

semhUi great latitude should be allowed in, 106 

must state date of accident, 107 

semble, may be shewn by reference, 105 

as to time of giving, 108 

is to be reckoned exclusive of day of accident, and inclusive of day 
of notice, 108 

service of one partner is sufficient, 108 

may be by delivery at residence or place of business, or by regis- 
tered letter, 109 

what personal service, 109 

seToble, personal service meant by early part of clause, 110 , 

persons may have more than one residence, 110 

every person must have one, 110 

manufacturer coming to town and taking lodgings for- business 
is not a case of residence, 111 
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NOTICE OF ACCIDENT— con<tntt6(i. 
detainer in prison is not residence, 111 

staying as a guest after giving up business and residence is resi- 
dence, 112 
staying at place is residence unless another residence can be shewn, 

112 
clerk at bank has residence there, as he ie to be found there daily, 

112 
clerk to solicitor resides at his office, 112 
printers, none of whom sleep at printing office, reside there, 112 
companies other than railway reside at place where business is 

carried on, not at registered office, 112 
railway companies reside at principal station where meetings are 
held, secretary resides, and where orders emanate, 113 
not where even material part of business is carried on, 113 
not at a receiving house, 114 
** dwell" same as "place of business ' for companies, 113 
semhle, '* place of business " means same as ^* carrying on business,' ' 

113 
" carrying on his business '* differs from ** carrying on business " in 

case of persons, 113 
clerk in Admiralty does not carry on his business where he acts 
as clerk, 114 
but does carry on business there, 114 
setting up worktop and counting-house for a particular job is 
not carrying on business, 114 
branch business, agent of companies who is also agent of other 

companies is not carrying on business, 114 
nor general commission agent, although principals paid rent 

of room reserved for their business, 115 
tenancy of three rooms in which agent resided and had 
samples, though the address on invoices, is not carrying on 
business, 115 
may be by registered letter, 115 

semhU, in case of bodies of persons corporate or unincorporate it 
must be by registered letter, 115 ' 
only mode of reconciling provisions, 116 
as to defect or inaccuracy in notice, 116 

0. 

OBSTRUCTION which may be seen, riding against, is contributory 
negligence, 97 

ONUS OF PROOF, t)n whom, of negligence lies, 39, 40 

ORDINARY, power to commit administration with power to sue 
for debts given to, 129 
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P. 

PARENTS, liability of, under Code Napoleon, 2 

PARTICULARS 

of demand required in all cases under Employers' Liability Act, 
1880, 121 
what required to contain, 121 
of' relations for whose benefit an action under Lord Campbell's 
Acts is brought to be delivered with declaration, 131, 182 

PARTNERS 

all liable if one guilty of negligence in a partnership matter, 74-76 
notice to one is sufficient, 108 

PAYMENT INTO COURT, 

power for, given under Lord Campbell's Acts, 132 
and acceptance of a sum in discharge of all claims after accident 
will prevent any action under Lord Campbell's Acts, 147 

PERIOD OP TIME: see Notiob, 108; Action, 117 

PERSONAL STATUS OF WORKMAN, 33-36 : iee Infant ; 33-35 ; 
Mabbied Woman, 35, 36 

PLACE OF BUSINESS : see Noticb, 112-115 

PLAINT ; see Action. 

how served in County Court, 109 

PLANT, non-user of safest ways, works, machinery, or plant will not 
give a right of action under Employers' Liability Act, 1880, 80-85 

POTTER'S PRINTER, engaging transferors himself, is within Em- 
ployers and Workmen Act, 1875, 29, 30 

PRACTICE : see Action ; Admission ; Assessors ; Computation op 
Time ; Consolidation op Actions ; Costs ; County Court ; 
Crime ; Damages ; Depences ; Demand op Jury ; Employers' 
Liability Act, 1880 ; ExEpuTioN ; Guest ; Judgment ; Jury ; 
Manupaoturer ; Negligence; Onus op Proop; Particulars 
OP Demand ; Payment ; Service ; Summons. 

PRINCIPAL 

employing contractor not liable for contractor's acts, 2-4 
same under Code Napoleon, 4 

not liable for contractor's acts under Employers* Liability Act, 
1880, 36 

PRISON, detainer in, is not residence, 111 
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R. 
BAGE STAND, negligence in not being secure, 46 

HAILWAY, 

sending trucks without warning against another truck is negli- 
gence, 86 

allowing trenails to be out of repair is negligence, 86, 87 

allowing engine to project over turntable so as to knock down a 
ladder is negligence, 87 

turning train into siding so as to cause a collision is negligence, 
87 

bringing train into station at rapid pace against signals is negli- 
gence, 134 

shunting a train according to defective rules is negligence, 134 

stopping a train so that passenger got out in a tunnel at dangerous 
place is neglig&ce, 134 

driving an engine with a van in front and not wlustling is negli- 
gence, 134 

where company reside and carry on business : ^ee Notice, 112-114 

case as to person in charge of a train, 88 

KEALTY, 

how judgment in County Court above £20 may be made to iaffect, 

128 ^. 
power to executor to sue in respect of damage to, 130 

KEMUNERATION OF ASSESSORS, 124, 125 

RELATIONS, 

who entitled to benefit of action under Lord Campbell's Acts, 130 
statement of relations for whose benefit an action under Lord 

Campbeirs Acts is brought must be delivered with declaration, 

131 
may themselves bring actions under Lord CampbeU's Acts after a 

certain period, 131 

RENT : see Abbbabs of Rent, 130 

RESIDENCE : Bee Notice, 110-114 

RIGHT OF ACTION : see Action. 

ROPE, not testing rope of mine according to regulations is negli- 
gence, 86 

RULES : see Btte-laws, 19, 20, 89, 94, 94 

RYMER, allowing to fall, is negligence, 86 
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S. 
SAFEST METHODS, 

non-user of, is negligence as to strangers, 89 
i\ot as to workman with knowledge before Employers' Liability 
Act, 1880, 80-85 

SAFETY OF SERVANT 

not warranted before Employers* Liability Act, 1880, 37-39 

nor since Act except in certain cases, 39 

case of no liability for not providing for, of workman, 70, 71 

SCAFFOLD, 

making of, with bad materials is negligence, 72 

misconstruction of, is negligence, 86 

not supplying sufficient planks for, is negligence, 87 

SEAMAN, not providing medicines for, is negligence, 46-48 

SERVANT: aec Master, 

who is to make his niaster liable for his acts, 5-7 
in husbandry living in farmhouse is not menial or domestic ser- 
vant, 26 
test to ascertain who is, 26 

SERVICE : aee Notice, 107-116 

before Judicature Act, modes of service different in different 

Courts, 109 
since Act must be personal of writ, 109 
what personal service, 109 
ordinary service of plaint in County Court, mode of, 109 

SHAFT allowed to be in bad order is negligence, 86 

SHERIFFS' COURT, proceedings under Employers' Liability Act, 
1880, to be commenced in, in Scotland, 21 

SHIPPING. 

hirers of ships are not usually masters, 6 

master not providing medicines for seaman is negligence, 46-48 

carriage of cattle in, a^inst provisions of Act to prevent contagious 

diseases, gives no nght of action for damage not connected with 

those diseases, 66-68 
allowing winch on board of ship to be out of repair is negligence, 86 
limit of liability in case of death from ships, 131 

STATUTORY DUTY: ace Negligence. 

STAYING PROCEEDINGS : see Consolidation op Actions, 126, 
127 

STEWARD person employed as quad, is not within Employers an^l 
Workmen Act, 1875, 32, 33 
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SUGAR REFINERY, not using safest method in, is not negligence if 
servant knows of it, 80, 81 

SUMMONS : see Acjtion, 

taking ont, in County Court is beginning of action, 119 
is served by bailiff in County Court, 109 

SUPERINTENDENT, 

at one time doctrine of common employment qualified as to, 16, 17 

who is, 19 

superior need not be, 95, 96 

SUPERIOR, 

notice of defect or negligence to, sufficient, though not superin- 
tendent, 95, 96 
cannot be read superintendent, 96 
must know of defect or negligence in some cases, 96 



T. 

TAILOR making clothes at list prices having begun a job is within 
Employers and Workmen Act, 1875, 28 

TILER, letting stone fall is negligence in, 45 

TIME, COMPUTATION OP : see Action, 119, 120 ; Notice, 107, 108 
TIN-PLATER is within Employers and Workmen Act, 1875, 27, 28 
TITHES, old statute made penalty for not setting out only remedy, 65 
TRIAL : «ee Assessobs, 122-126 ; Juby, 121 
TRUCK ACT: see Employees and Wobkmen Act, 1875, 30, 31 

V. 

VOLUNTEER, how affected by doctrine of common employment, 14-16 

VOLENTI NON FIT INJURIA, assigned by some judges as foun- 
dation of doctrine of common employment, 14 

W. 

WALL allowed to be in ruinous condition is negligence, 134 

WARRANTY : 

none of safety of workman before Employers' Liability Act, 1880, 

37-39 
nor since, except in certain cases, 39 

WASHING a van in a public street and water freezing some way off 
gives no right of action for negligence, 68-70 
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WATERWORKS COMPANY, as to not providing water toextinguisii 
a fire giving no right of action, 56--60 

WAYS : M0 Plant, 80-85 

WEAVER, 

a woman employed as, is within Employers and Workmen Act, 

1875,28 
a person contracting to weave silk at his own Lonse is not within 
same Act, 31 

WELL : a person who contracts to make a well is within Employers 
and Workmen Act, 1875, 27 

WINCH allowed to be ont of repair on board ship is negligence, 86 

WORKMEN, 

as to personal tiaiut of, 33-35 

who are under Employers' Liability Act, 1880, 25-31 

who are not nnder Employers and Workmen Act, 1875, 31-33 

9ee Employers and Wobkmen Act, 1875, 25-33 
Bee Master; Neglioenoe. 
how far to be deemed a stranger, 89-93 
is not to be deemed a trespasser, 92 

WORKS : see Plant, 80-85 

WRONGS : 

acts absolutely and intrinsically wrong are not negligence, 41 
statute may make penalty only remedy, 64 
did so in case of titnes, 65 
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